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OF FEDERAL COURT TO ENJOIN 
IN A STATE 


RIGHT 
CRIMINAL’ PROSECUTIONS 


COURT BASED ON AN UNCONSTITUTIONAL , 


STATUTE. 





In our issue of August 9, 1907 (65 Cent. 
L. J. 97), we referred to the conflict between 
state and federa) laws concerning railroad 
rate regulation, and took the position that fed- 
eral control of railroads, as well as of all other 
means of interstate commerce, was a necessity, 
and that federal courts must and should take 
cognizance of such matters, and must be the 


final arbiters of such questions. We desire 
now, however, to take another view of 
this conflict between federal and_ state 


jurisdictions, especially as evidenced in 
the late unpleasantness in the states of 
North Carolina and Alabama; and in 
this view we desire to adopt the state’s con- 
tention that the federal judiciary can exercise 
this power only by injunction against some 
affirmative act enjoined by the statute alleged 
to be unconstitutional or by the ordinary 
methods of appeal; that they have no right 
to exercise this power to enjoin criminal pros- 
ecutions nor to release persons on habeas cor- 
pus legally found guilty under the criminal 
laws of any state. 

It is certainiy true that the federal courts 
have the absolute right to enjoin the enforce- 
ment of any state law which is confiscatory, 
as many railroad rate regulation statutes are 
said to be. Thus in Smith v. Ames, 169 U. 
S. 466, it appeared that the state of Nebraska 
had fixed a maximum schedule of rates and 
had empowered the board of railroad commis- 
sioners to establish rates within that maxi- 
mum. ‘The suit was by stockholders of the 
railroad companies to enjoin the companies 
from making rates in conformity with the law 
and to enjoin the railroad commissioners from 
taking any action which the law authorized 
them to take thereunder. It was insisted by 
the stockholders that the rates prescribed were 
confiseatory. The lower court decided in 
favor of the stockholders, holding the law to 
be invalid, and granted the injunction asked 





for. The supreme court sustained the lower 
court in its action. 

In this case it will be observed that the ac- 
tion was against a state board to compel them 
to refrain from doing a specific affirmative act 
under the statute, which was in its nature con- 
fiscatory, or alleged to be such. But this is far 
different from enjoining a state attorney from 
prosecuting an individual ticket seller for sell- 
ing tickets in violation of a criminal statute, 
the latter being a rule of conduct prescribed 
for an individual, and not directly confiscatory 
of any property right. This distinction is 
sustained, we believe, by the case of Fitts v. 
McGhee, 172 U.S. 516. In this case the state 
of Alabama had by law fixed maximum rates 
of toll to be charged on a bridge across the 
Tennessee river, and prescribed a penalty of 
$20 for each offense in case of violation of the 
law. The bridge company contended that the 
law was invalid because the rate was confis- 
catory, and brought suit against the state of 
Alabama, its governor and attorney-general, 
to enjoin them and anybody else from insti- 
tuting proceedings under the law. The Cir- 
cuit Court of the United States in which the 
suit was brought issued the injunction against 
the governor and the attorney general. While 
the suit was pending indictments were found 
by the state grand jury against the agents of 
the bridge company and the federal court en-_ 
joined the prosecuting attorney of the state 
from prosecuting the indictments and on writs 
of habeas corpus discharged the agents of the 
company from arrest under the indictments. 
On appeal the supreme court was asked to 
sustain the action of the lower court as to the 
injunction against the prosecuting attorney to 
prevent him from enforcing the criminal law of 
the state, on the authority of Smith v. Ames, 
supra, but this the supreme court declined to 
do, saying that that case and kindred cases 
would show that ‘‘the defendants in each of 
those cases were officers of the state, specially 
charged with the execution of a state enact- 
ment alleged to be unconstitutional, but un- 
der the authority of which, it was averred, 
they were committing or were about to com- 
mit some specific wrong or trespass to the in- 
jury of the plaintiff’s rights.’’ But in the 
present case the court said the officials of the 
state who had been made parties did not ap- 
pear to have been charged by law with any 
special duty in connection with the enactment 
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‘complained of, and that there was no warrant 

or a suit against them merely ‘‘to test the 
constitutionality of a state statute, in the en- 
forcement of which those officers will act only 
by formal judicial proceedings in the courts 
of the state.’’ 

To the contention so frequently made in 
this class of cases, and which was the basis 
of Judge Pritchard’s radical ruling in the 
North Carolina affair, and more recently of 
that of Judge Jones in Alabama, that a multi- 
tude of criminal prosecutions might be insti- 
tuted which would be in effect an enforcement 
of the law which had been enjoined and would 
thus work a hardship on the plaintiff seeking 
the relief as well a practical nullification of the 
federal court’s order, Justice Harlan’s answer 
in the McGhee case, supra, was: ‘‘Let the 
bridge company appear to the indictments and 
defend themselves upon the ground that the 
state statute is repugnant to the constitution 
of the United States. The state court is com- 
petent to determine the question thus raised 
and is under aduty to enforce the mandates 
of the supreme law of the land. And if the 
question is determined adversely to the de- 
fendant in the highest court of the state in 
which the decision could be had, the judg- 
ment may be re-examined by this court upon 
writ of error. That the defendants may be 
frequently indicted constitutes no reason why 
a federal court of equity should assume to 
interfere with the ordinary course of criminal 
procedure in a state court.’’ 

We believe these decisions as well as the 
correct theory of relations which should and 
do exist between the federal and state gov- 
ernment, sustain the governors of North Caro- 
linaaud Alabama in their contention that the 
local federal courts had no authority to enjoin 
the enforcement of the criminal law of these 
states and to release on habeas corpus per- 


sons convicted of violating the local 
statutes regulating railroad retes. No 
argument is necessary to prove that 
such a procedure, if permissible, would 


absolutely overturn the last vestige of state 
sovereignty. But the federal supreme court 
has with wonderful clearness perceived 
this tendency and has kept a stern 
hand upon the local’ federal courts 
in their too eager desire to control state 
affairs when alleged to be contrary to 
the federal constitution. 





In the recent case of Urquhart v. Brown, 
27 Sup. Ct. Rep. 459, 64 Cent. L. J. 
482, the Supreme Court of the United 
States very clearly and very definitely lays 
down the law to be observed by inferior 
federal courts which it will do well for them 
to follow. The court said: ‘‘It is the set- 
tled doctrine of this court that, although the 
circuit courts of the United States, and the 
several justices and judges thereof, have au- 
thority, unde: existing statutes, to discharge, 
upon habeas corpus, one held in custody by 
state authority in violation of the constitution 
or any treaty or law of the United States, the 
court, justice, or judge has a discretion as to 
the time and mode in which the power so con- 
ferred shall be exerted; and that, in view of 
the relations existing, under our system of 
government, between the judicial tribunals of 
the union and of the several states, a federal 
court or a federal judge will not ordinarily 
interfere by habeas corpus with the regular 
course of procedure under state authority, 
but will leave the applicant for the writ of 
habeas corpus to exhaust the remedies afford- 
ed by the state for determining whether he is 
illegally restrained of his liberty. After the 
highest court of the state, competent under 
the state law to dispose of this matter, has 
finally acted, the case can be brought to this 
court for re examination. The exceptional 
cases in which a federal court or judge may 
sometimes appropriately interfere by a habeas 
corpus in advance of final action by the au- 
thorities of the state are those great of ur- 
gency, that require to be promptly disposed 
of; such, for instance, as cases ‘involving 
the authority and operations of the general 
government, or the obligations of this country 
to, or its relations with foreign nations.’ The 
present case is not within any of the excep- 
tions recognized in our former decisions. If 
the applicant felt that the decision, upon 
habeas corpus, in the supreme court of the 
state, was in violation of his rights under the 
constitution or laws of the United States, he 
could have brought the case by writ of error 
directly from that court to this court.’’ 

Let us have done, once for all, with this 
constant meddling by inferior federal courts 
with the local administration of criminal law. 
This is what has caused the popular in- 
dignation in North Carolina and Ala- 
bama. It was not the mere _ injunc- 
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tion against a state officer not to put into 
operation some affirmative act enjoined upon 
him by some statute a.leged to be unconstitu- 
tional and likely, if enforced, to work irrepar- 
able injury to the plaintiff, but the action of 
the federal court in enjoining local prosecutors 
and grand juries all over the state against 
enforcing the criminal law of the state against 
persons who had violated it, and even after 
conviction, in releasing persons so convicted 
on writs of habeas corpus. No action could 
be more high-handed and without au hority of 
law. It presupposes a condition to exist where 
any person in any state may come into a 
federal court and inform the judge that he de- 
sires to commit an act which is a crime under 
the laws of that state, and, desiring the court’s 
protection in advance, so that he may not be 
unduly hindered in his pursuit of crime, re- 
quest that the judge issue a restraining order 
against every prosecutor and grand jury in 
the state that they shall not indict or prose- 
cute the complainant for a certain crime which 
he is about to commit for the reason that the 
statute making that act a crime is believed by 
the court to be contrary to the constitution of 
the United States. The whole thing is an 
absurdity and it surprises us that inferior 
federal courts do not see the proprieties of 
the situation, if not the fact that there is no 
sound legal basis for the assumption of such 
a jurisdiction, as declared by the Supreme 
Court of the United States. 








NOTES OF IMPORTANT DECISIONS. 





BANKRUPTCY — PROTECTION OF EQUITABLE 
RIGHTS AND REMEDIES.—While a bankruptcy 
proceeding derives its full authority from statute 
and may therefore be said to bea proceeding at 
law, the court administering the estate of a bank- 
rupt proceeds upon principles of equity. This 
fact is clearly illustrated in the recent case of 
Atchison, Topeka & Santa Fe Railway Co. v. Hur- 
ley, 153 Fed. Rep. 503. In this case it appeared 
that the owners of coal lands en:zered into a con- 
tract by which they leased the same,and by 
which the lessee engaged to supply to a railroad 
company all of the coal required on certain lines 
of its road at stated prices, the company on its 
part agreeing to pay for the coal delivered during 
each calendar month on the 15th of the following 
month. Tne railroad company was given power 
to terminate the lease on a failure of the lessee to 
comply with such contract, and the lease was 


~ made assignable only with its consent. The lease 





was assigned to a coal company which fulfilled 
the contract fora number of years. Becoming 
short of money, the railroad company advanced 
it money to meet its pay rolls under an oral 
agreement that the advances should be’ repaid by 
the subsequent delivery: of coal under the con- 
tract. While still owing such advances, the coal 
company was adjudicated a bankrupt, and its re- 
ceivers and subsequently its trustees continued to 
deliver coal under the contract, but refused to 
allow the advances. Held, that the oral agree- 
ment was in effect a waiver by the railroad com- 
pany of its right to withhold payment until after 
delivery, and the advances constituted a payment 
in advance for coal to be delivered under the con- 
tract and a pledge of the coal when mined, which 
was a valid lien as against the bankrupt and its 
trustees, who had assumed and continued per- 
formance of the contract. 

The court, in an interesting review of the an- 
thorities, says: ‘*We think the inevitable mean- 
ing of the new arrangement, interpreted in the 
light of the conditions surrounding the parties 
and as necessarily intended by them. was to set 
apart a sufficient amount of coal after it should be 
mined as security for the payment of advances 
made. This result is not expressed in the conven- 
tional form of a mortgage or pledge, but the 
method of producing it was devised for the pur- 
pose of acquiring the needed money by the coal 
company and of furnishing security for its rep ty- 
ment. If the parties intended the arrangement 
to be one for borrowing and securing the repay- 
ment of money, we ought, as between them, to so 
regard it and to treat itas creating an equitable 
charge or lien, however inartificially it may have 
been expressed. We cannot conceive it possible 
that the railway company, with all the machinery 
for self-protection and security afforded by the 
original contract, would, when the coal company 
became embarrassed financially, surrender that 
protection and security and voluntarily loan to 
the insolvent money to produce its coal without 
any security whatsoever. Accordingly we cannot 
agree with the learned trial court that the parties 
intended the advances to be independent transac- 
tions disconnected from the original lease and 
resulting only in simple contract debts or unse- 
cured loans to the coal company. On the con- 
trary, we think, as already stated, that the parties 
intended to appropriate and secure to the rail- 
way company sufficient coal when mined to repay 
the advances made by it. Inthe case of Fourth 
Street Bank v. Yardley, 165 U. S. 634, 17 Sup. Ct. 
Rep. 439, 41 L. Ei. 855, the facts were that the 
Keystone Bank solicited and received from the 
Fourth Street Bank $25,000 of gold certificates, 
agreeing to give its check against its reserve in 
the Tradesmen’s National Bank therefor. Instead 
of doing so, it gave in the execution of the trans- 
action a check against its general account in the 
last mentioned bank. The draft was duly pre- 
sented for payment, and paym2nt was refused. 
It was held in the case which was brought to 
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subject moneys in the hands of the receiver of the 
Keystone Bank to an equitable charge or lien in 
favor of the Fourth Street Bank that, inagmuch as 
it was the intention and agreement of the parties 
that the check drawn generally should be paid 
out of a particular fund, such check, as between 
the parties, should be treated as an equitable as- 
signment of that fund to the extent necessary to 
pay the check. To the same effect are the follow- 
ing cases: Hauselt v. Harrison, 105 U.S. 401, 26 
L. Ed. 1075; Carr v. Hamilton, 129 U.S. 252, 9 
Sup. Ct. Rep. 295, 32 L. Ed. 669; Duplan Silk 
Co. v. Spencer, 53 C. C. A. 321, 115 Fed. Rep. 
689; Erie R. Co. v. Dial, 72 C.C. A. 188, 140 
Fed. Rep. 689; In re Cramond (D.C.), 145 Fed. 
Rep. 976; Reeves v. Kimball, 40 N. Y. 299. The 
foregoing are sufficient to show how far the 
courts have gone in declaring transactions, not 
made strictly in the conventional language of a 
mortgage or pledge, to be equitable charges in 
the nature of such mortgage or pledge, when it is 
necessary to d» so in order to execute the intent 
and purpose of the parties. It follows that, if 
bankruptcy had not supervened, the railway 
company could have enforced its claim for ad- 
vantages against the coal when mined by the coal 
company. Does the bankruptcy of the latter 
company deprive the former of he same remedy 
against the trustees? The administration and 
distribution of the property of bankrupts isa 
proceeding in equity (Jn re Rochford, 59 C. C. 
A, 388, 124 Fed. Rep. 182), and should be con- 
ducted on broad equitable lines, with a view of 
recognizing and enforcing the rights of all par- 
ties claiming an interest in the estate, whether 
they be legal or equitable, or both.” 

The case of Jn re Chase, 59 C. C. A. 629, 124 Fed. 
Rep. 753, well expresses the broad and liberal spirit 
which pervades the bankruptcy act. It is there 
said by Circuit Judge Putnam in delivering the 
nnanimous opinion of the Circuit Court of Appeals 
of the First Circuit, as follows: ‘*[tis settled that a 
trustee in bankruptcy has no equities greater than 
those of the bankrupt, and that he will be ordered 
to do full justice, even in some cases where the 
circumstances would give rise to no legal right, 
apd, perhaps, not even to a right which could be 
enforced in a court of equity as against an ordi- 
nary litigant. Williams’ Liw of Bankruptcy (7th 
Ed.), 191. Indeed, bankruptcy proceeds on equit- 
able principles so broad that it will order a re- 
payment when such principles require it, not- 
withstanding the court or the trustee may have 
received the fund without such compulsion or 
protest as is ordinarily required for recovery in 
the courts either of common law or chan- 
cery.”’ See also to the same effect the following 
cases: Hutchinson v. Le Roy, 51 C. C. A. 159, 
113 Fed. Rep. 202, 205; Hutchinson v. Otis, 53 C. 
Cc. A. 419, 115 Fed. Rep. 937, 940; Batchelder & 
Lincoln Co. v. Whitmore, 122 Fed. Rep. 355, 58 C. 


C. A. 575. 





IS THE LICENSING OF DRAMSHOP 
KEEPERS UNCONSTITUTIONAL? 





The decision of the ‘Hon. Samuel R. Art- 
man, Judge of the Circuit Court of Boone 
County, Indiana, rendered February 13th, 
1907 (and which appeared in the Cenrrat 
Law Journat, vol. 64, page 493), to the ef- 
fect that it is unconstitutional to license the 
sale of intoxicating liquors, is attracting—and 
should—very wide attention. 

The issue of license or no license is impend- 


-ing, perhaps, in every state of the American 


Union. It certainly is in Missouri. As citi- 
zens will be called upon to vote pro or con on 
that issue, it will be well if all possible light 
be thrown upon it. Its importance demands 
this. Ina voteon any question involving a 
construction of the constitution, voters should 
be thoroughly educated, and should clear 
their minds of all bias, pre-judgment, and 
social as well as political pressure. 

I feel quite sure that in examining the 
question, with the view to the ascertainment 
of the exact truth, we must first of all examine 
the history of license. When and where was 
a license to sell intoxicating liquors first re- 
quired by statute? What was the reason 
given in such statute? What was the legal 
status of the sale of intoxicating liquors prior 
to such statute? What was the fact in re- 
gard to license in the states of this union at 
the formation of the federal constitution in 
1787? What was the fac: in regard thereto 
in Missouri at the adoption of her first consti- 
tution in 1820? 

I will say that, in following this train of 
thought, I will be as brief as will be consist- 
ent with clearness, and while my reasoning, 
as Ithink, will apply to every state in the 
union, its application is, primarily, intended 
for Missouri 

The first statute ever passed, so far as my 
investigation extends, licensing—regulating— 
the sale of intoxicating liquors, was that 
by the British Parliament in the sixth year of 
Edward VI. which was 1553.1 That stat- 
ute mentions only ale and beer, and the 
houses at which they were drunk are termed 
in it tippling-houses and ale-houses. I may 
add that, from what Old Harrison says—who 
wrote about 1580—the ale and beer in the 
times of Edward VI. and Queen Elizabeth 


1 British Statutes, folio edition, 1640, page 915. 
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were exceedingly strong.” . I will, also, add 
that whisky was unknown in England in the 
time of Edward VI. It was, perhaps, in Scot- 
land or Ireland, or in both—in one or the 
other of which it is supposed to have been in- 
vented. When first popularly known, it was 
called aqua vitae, and its use was for medicinal 
purposes only. Its use as a beverage began 
in Scotland about the year 1650. 

The reason for the passage of the statute 
of the sixth year of Edward VI. is thus stated 
in its preamble: ‘‘Forasmuch as intolerable 
hurts and troubles to the commonwealth of 
this realm daily do grow and increase through 
such abuses and disorders as are had and did 
in common ale-houses and other houses called 
tippling-houses.’’ As can be seen from the 
preamble, indeed, from the entire statute, 
abuse of the use induced license or regulation. 
The statute provides that no one shall keep a 
common ale-house or tippling-house without 
first obtaining the allowance—license—of the 
justices of the peace of the applicant’s shire, 
city, town, borough, franchise or liberty. 
The justices were required, at the time of 
the allowance, to take of the grantee of the 
license a bond against the’ permitting of un- 
lawful games at his house and for the main- 
tenance of good order and rule thereat. ° 

This statute in its concluding section says: 
‘*Provided alway, that in such towns and 
places where any fair or fairs shall be kept, 
that for the time only of the same fair or fairs, 
it shall be lawful for every person or persons, 
to use common selling of ale or beer in booths 
or other places there for the relief of the 
king’s subjects that shall repair to the same, 
in such manner and sort as hath been used 
and done in times passed.’’ 

The various statutes of the British Parlia- 
ment licensing—regulating—the sale of in- 
toxicating liquors subsequent to that of Ed- 
ward VI. and down to 1782, can be found 
collected in the tenth edition of Jacob’s Law 
Dictionary (under word, Alehouses), pub- 
lished in 1782, and, hence, five years prior to 
the formation of our federal constitution. 

The statute of Edward VI.is the origin of 
all acts licensing the sale of ale and beer, or 
other intoxicating liquors in the British Isles, 
and, I may add, in the states of the union, 
from that day to this.* Its influence is 

2 Elizabethan England (Camelot Series), p. 35. 


3 Reeves’ History of the English Law (American 
Edition), vol. 5, p. 36. 





plainly perceptible in the licensing act today 
of the state of Missouri and other American 
commonwealths. It is hardly necessary to 
say that, inthe matter of the sale of intoxi- 
cating liquors, from the time of Edward VI. 
to the present, the policy of England has been 
that of license or regulation. No doubt her 
colonies have imitated her policy, if, in any 
case, British statutes have not extended to 
them. 

The statutes of the American colonies prior 
to the federal constitution are not accessible 
to me,—perhaps they are not in Missouri,— 
but I have no doubt, from all the information 
I can gather in reference to colonial. legisla- 
tion in America, if it touched on the question 
of intoxicating liquors, the policy of the 
mother country,—license or regulation,—was 
followed. 

The first licensing act ever enacted in the 
territory now known as the state of Missouri, 
was that of the territorial legislature, passed 
July 9th, 1806, requiring keepers of public 
inns, taverns, dramshops and houses of enter- 
tainment to be licensed before beginning busi- 
ness.‘ It will be observed that this act places 
the occupations of dramshop keepers and 
keepers of inns, taverns and houses of enter- 
tainment on an exact equality. One is as re- 
spectable as the other. An examination of 
the statutes of Missouri (territorial and state) 
will clearly show that the granting of license 
to dramshop keepers (regulation of them) 
has been the unbroken policy of her rulers 
for more than a century. And this is nothing 
more than an extension of the policy of the 


original thirteen colonies; and I cannot but 


think that license in America is older than the 
constitution. The territorial legislature of 
Missouri, by an act approved January 19th, 
1816, declared the common law of England, 
all statutes made by the British parliament 
in aid of or to supply defects of the common 
law, made prior to the fourth year of James I. 
(1607), of a general nature, and not con- 
trary to the territorial laws nor to the consti- 
tution and laws of the United States, to be the 
rule of decision in the territory of Missouri.° 
The act of 1816, in its tenor and effect, has 
been continued in every revision since of the 
laws of Missouri. By virtue of the act of 
1816 the statute of the sixth of Edward VI. 


4 Territorial Laws of Mo., vol. 1, page 84. 
5 Territorial Laws of Mo., vol.1, page 436. 
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became law in Missouri, if not in conflict 
with the constitution or laws of the United 
States nor of the laws ofthe territory of Mis- 
souri. 

Let us: now ask ourselves this question: 
What was the status, with reference to law, of 
the sale of intoxicating liquors in England 
prior to the statute of Edward VI. and in the 
territory of Missouri prior to the act of July 
9th, 1806? And when I take Missouri, I 
take it only as an example of every other state. 
There was no prohibition on it. The very 
act. of licensing (regulating) by statute im- 
plies, of itself, a previous use unrestrained in 
any way. ‘The only conclusion possible. as it 
seems to me, is that sale in England prior to 
the statute of Edward VI. and in the territory 
of Missouri prior to the act of July 9th, 1806, 
was absolutely free and unrestrained. Every 
citizen in England had the common law right 
to sell. It was his franchise. Every citizen 
of Missouri had the right to sell unrestrained 
by law. 

How can these facts of history (I refer now 
more particularly to legal conditions in Eng- 
land prior to the statute of Edward VI.) be 
reconciled with the following declaration made 
by the United States Supreme Court in Crow- 
ley v. Christensen,® viz: ‘‘There is no in 
herent right in a citizen to thus sell intoxicat- 
ing liquors by retail; it is not a privilege of a 
citizen of the state or of the United States.’’ 
Is it not correct to say that the two things 
are irreconcilable, and further, that the court 
had inadvertently overlooked some of the 
facts of history? The common law was in 
full force in England during the reign of Ed- 
ward VI. 

As to the constitutionality of license in 
Missouri, there may, properly, be invoked the 
familiar maxim, Optimus Interpres Rerum 
Usus (Usage is the best interpreter of things).? 
True, this maxim has more particular refer- 
ence to the law of evidence, but it has a bear- 
ing in ascertaining the meaning of statutes.® 
Here in Missouri, the policy or usage of 
granting license extends back above a cen- 
tury. ‘The anti-saloon movement has had a 
continuous and vigorous life for a period ex- 
tending beyond 1848. And a citizen may 
fairly argue that if the granting of 


6 187 U.S. 86. 
7 Broom’s Legal Maxims (3d Ed.), star page 712. 
8 Broom, star pp. 532-3 and 4. 


provide? 





license in Missouri had been unconstitutional, 
such fact would have been asserted by the 
anti-saloon men, or in some way intimated by 
the courts, years and years ago. 

In Heydon’s Case,® it was unanimously re- 
solved by the Barons of the English Exchequer, 
for the interpretation of statutes restrictive of 
or enlarging the common law, as follows: 1, 
What was the common law before the mak- 
ing of the act? 2. What was the mischief 
and defect for which the common law did not 
3. What remedy the parliament 
hath resolved and appointed to cure the dis- 
ease of the commonwealth? The decision 
in Heydon’s Case was rendered thirty-one 
years after the passage of the statute of the 
sixth of Edward VI. and, reading the statute 
in connection with the decision, it seems to 
me impossible to see other than that these 
conclusions are correct, viz: 1. Before the 
statute, ale and beer could be sold freely by 
any Englishman. There was no inhibition on 
the sale of them. Sale of them was lawful. 
2. The mischief sought to be remedied was 
the abuse of the use of aleand beer. 3. Par 
liament applied the remedy by license or reg- 
ulation. If these conclusions be correct, how 
can any person or court say that a citizen has 
no inherent—common law—right to sell in 
toxicating liquors? 

In coming to a conclusion on the question 
at issue, the citizen should place himself in 
the attitude of an intelligent, educated man 
at the time of the adoption of the constitution, 
and view the ‘‘general welfare’’ clause as our 
fathers would have done, freed wholly from 
the present mental condition of multitudes of 
our countrymen, which may be the result, ina 
degree, of long years of anti-saloon agitation. 

Personally, I can not think the license 
sell intoxicating liquors is unconstitutional, 
nor that the American judiciary will construe 
the prohibition of their sale as within the 
‘‘general welfare’? clause of the constitl 
tion. D. C. ALLEN. 
Liberty, Mo. 


® 83 Coke, 18. 
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YOUNG v. SOLTAU—A CRITICISM OF 
JUDGE ARTMAN’S DECISION. 





The writer has read with interest Judge 
Artman’s opinion on the saloon license ques- 
tion in the case of Young v. Soltau published 
in the issue of your Journal of the 21st of 
June, 1907.1 As to the moral features which 
underlie the opinion, the writer is in full ac- 
cordwith them, for the reason that all must 
acknowledge that the saloon is the source of 
great evil, and its entire suppression would, 
no doubt, be for the benefit of society. But 
can the decision be accepted as a correct ex- 
position of the law on the subject ? 

It seems to me that the weakness of the 
opinion consists in confusing the police power 
of the government with the ultimate sover- 
eignty of the people, and also in not discrim- 
inating properly as to the powers to be exer- 
cised by the three departments of our govern- 
ment, namely, the legislative, the executive, 
and the judicial. The opinion is ably pre- 
pared, and is well fortified by authorities in 
support of many of the principles stated in the 
opinion. But in its structure, as a legal edi- 
fice, does not the judge omit or confuse cer- 
tain principles, which, if properly consid- 
ered, would have given the legal structure a 
different finish, and its occupancy would have 
been given tothe opposite side? 

The ultimate sovereignty in our govern- 
ment consists of the will of the people who 
form the government. As a matter of fact 
this will may express itself by the force of its 
own power, regardless of laws or of the cons- 
titution. However,we would call this revo- 
lution. But as long as this ultimate sover- 
eignty does not partake. of this character, it 
must express itself in accordance with the 
laws of the land. ‘This we call constitutional 
government. 

Then, the question arises where, under our 
form of government, does the police power 
rest, and whatis its scope and effect. We 
all know that the police power is such power 
to be exercised for the purpose of protecting 
the health, morals and welfare of society. By 
whom is it to beexercised? Certainly, under 
our form of government, it is delegated by the 
people to the legislative department of their 
govermment. Asarule, this power cannot 


1 64 Cent. L. J. 493. 





be exercised directly by the people them- 
selves, because our government is a represen- 
tative one, and not a pure democracy. It is 
true, that in the exercise of this power by the 
legislature, other constitutional principles 
cannot be violated, such as are usually set 
forth in the bill of rights, and whether or not 
such principles are invaded is for judicial de- 
termination. But where the subject matter 
of legislation falls within the police power, is 
there any limitation upon the legislature 
whether it shall, in its wisdom, suppress, if 
need be, or regulate such subject matter? 

Of course, whether or not a subject falls 
within the police power is a judicial question. 
But for the purpose of determining this ques- 
tion can the court assume to take into consid- 
eration whether or not such legislation is con- 
ducive to the welfare of the state, and there- 
by substituting its own wisdom for that of the 
legislature? If it does this, then it seems 
to me, that the court would be exercising pow- 
er, which has been delegated to and which be- 
longs to the legislative department of the gov- 
ernment. If the subject is not one for police 
regulation at all, the court would, of course, 
have the powerto say so; and such decision 
would be controlling upon the legislature. 
But where the subject is one for police 
control by the legislature, then whether 
the legislation amounts to _ prohibition 
if need be, or regulation, is a matter 
over which the court would have no control 
and nothing to do with. Itis true that the 
legislature, under its police power, cannot 
make white black or black white, nor convert 
innocence into guilt. But this is quite differ- 
ent from saying that because the saloon is 
generally regarded as a nuisance, the regula- 
tion thereof by the legislature is void, because, 
instead of being regulated, it should be sup- 
pressed. The licensing of the saloon is only 
a method of regulating its traffic. 

A subject which can be suppressed or pro- 
hibited can be regulated. The two powers, 
that of prohibition and of regulation, are of 


the same origin, the police power of the state, 


a power delegated by the people to the legis- 
lative department of their government. It is 
true that the exercise of the one power is not 
necessarily the exercise of the other; still the 
power to prohibit necessarily includes the 
power to regulate. The powerof prohibition 
must be exercised, by the people, through 
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their constitution as therein expressly stated, 
or through the police power as given to the 
legislature by the people. Is there such a 
thing as a ‘‘common law prohibition’’ of any- 
thing? 
vails in assisting to define crimes, yet, with- 
out statutory enforcement, can crimes or 
nuisances, not of common law origin, be sup- 
pressed by force of the common law? The 
power to prohibit crimes is a polce power, 
and is a power of the legislature only. This 
power of prohibition of crimes necessarily 
embraces the power to regulate them or to 
define them. For instance, if, after defining 
murder, the statute should excuse the killing 
when done to atone the violation of the chas- 
tity of the female members of the family, 
would this not be a regulation of 
slaughter? Would the court have the power 
to nullify this exception in the statute, as be- 
ing contrary to public welfare? 

The very fact that the saloon is an institu- 
tion so very objectionable morally must nec- 
essarily place it within the police power of 
the state, that is, with the legislature. Errors 
of the legislature are easily and readily cor- 
rected by subsequent legislatures, but who 
can correct the errors of a judicial oligarchy ? 
For fear of becoming tiresome, I conclude 
this article by stating the following proposi- 


While the common law as a rule pre- 


man- 


tions : 

1. The saloon as an 
common law origin. 

2. The power to prohibit includes the power 


institution is not of 


to regulate. 

3. When a subject falls within the police 
power of the legislature, its method of regu- 
lation is a matter that should not concern the 
courts. 

4, Ours being a representative government, 
the police power (as an ultimate sovereignty 
of the people) is best expressed or repre- 
sented by the legislative department of our 
government, and is given to that department 
by the people. H. K. Oviipnant. 

Bartow, Fla., June 27, 1907. 





JUSTICES OF THE PEACE—EFFECT OF AP- 
PEAL ON JUDGMENT OF JUSTICE WHERE 
APPEAL IS SUBSEQUENTLY DISMISSED. 





HARTER v. CURRY. 





Court of Civil Appeals of Texas, May 1, 1907. 

The Constitution provides that, in all appeals from 
justice’s court, there shall be atrial de novo. Held 
that where an appeal was perfected from the justice’s 
court to the county court, the judgment of the justice 
of the peace was, in effect, set aside and annulled. 


Key, J.: After further consideration, we have 
reached the conclusion that this court was in 
error when it reversed the action of the trial 
court in striking out the defendant’s plea of res 
adjudicata. The plea referred to alleged that 
plaintiffs had brought aformer suit upon the 
same cause of action, which, after judgment had 
been rendered against them, they appealed to the 
county court; and the plea then alleged in spe- 
cific terms that the plaintiffs appeared by their 
attorney in the county court ‘‘and dismissed their 
said appeal on said suit,’ and that the county 
court then and there rendered a judgment, which, 
omitting the style of the case, reads as follows: 
“On this, the 6th day of May, 1907, came the 
parties by their attorneys, and the plaintiffs say 
they wiil not further prosecute their said suit 
which plaintiffs appealed from justice court of 
Precinct No. 1, Falls county, and pending in this 
court on plaintiffs’ said appeal. It is therefore 
considered by the court that the plaintiffs, J. W. 
Harter and wife, Della Harter, Charley Schuh 
and wife, Mary Schuh, L. R. Herrington and 
wife, Kate Herrington, Herman Rickelman, 
Bertha Rickelman, and J. W. Harter, as guar- 
dian of the minors Barbra Rickelman, Curistina 
Rickelman, and Clara Rickelman, take nothing 
by their suit, and that the defendant B. C. Curry 
go hence without day, and that he have and re- 
cover of the plaintiffs his costs in this behalf 
expended, and that he have his execution.”’ 

In our original opinion it was held that this was 
a judgment upon the merits and available asa 
defense to the second suit. We now entertain a 
different opinion. As written it is ambiguous, 
and leaves it uncertain as.to whether it was in- 
tended merely as a dismissal or as a judg- 
ment upon the merits; and the defendant did 
not allege nor offer to prove such facts 
as would show that it was the intention 
of the court to decide the case upon its 
merits. On the contrary, he alleged that the 
plaintiffs appeared and dismissed their suit; and, 
if such was the fact, in the absence of anything 
else tending to explain the ambiguity, we think 
the judgment should be construed as a dismissal. 
But if the judgment of the county court was not 
an adjudication upon the merits, and only a dis- 
missal, counsel for appellee contend that the dis- 
missal in the county court left the judgment 
against appellants in the justice’s court in full 
force and effect and available as a defense to — 
the second suit. This contention seems to be 
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supported by the case of Jameson v. Smith, 468. 
W. Rep. 864,19 Tex. Civ. App. 90, which was de- 
cided by the Court of Civil Appeals at San An- 
tonio. For reasons hereafter given. we decline to 
follow that case. Im Moore y. Jordan. 65 Tex. 
396, our supreme court said: ‘*T'he constitution 
provides that, in all appeals from justice’s court, 
there shall be a trial de novo. Anappeal froma 
judgment rendered in a justice’s court does not 
merely suspend its execution until the determina- 
tion ofthe cause in the appellate court, as does 
an appeal from the district court to this court, 
but its effect is to annul the judgment. On such 
appeals, the appellate court does not affirm or re- 
verse the judgment of the justice’s court, but 
tries the case de novo, on its merits, and renders 
such judgment as ought to be rendered. In such 
cases the appellate court does not award a pro- 
cedendo. Wahrenberger v. Horan, 2 Tex. 292. In 
Roberts v. McCamant, 70 ‘l'ex. 744, 8 S. W. Rep. 
543, the court said: ‘“‘Itis held that, when an 
appeal is properly taken from the judgment of a 
justice court, it operates to avoid the judgment, 
and that a subsequent voluntary dismissal in the 
county court does not restore it to validity. 
Bender v. Lockett, 64 ‘Tex. 566; Moore v. Jordan, 
65 Tex. 395. If, however, it be acase which can- 
not be appealed, or if the law for perfecting ap- 
peals be not complied with, we are of opinion 
that the judgment remains in force, and upon a 
dismissal by the county court, on the ground that 
it has not acquired jurisdiction of the case, it is 
the duty of the justice to issue execution upon 
the original judgment at the instanceof the party 
in whose favor it is rendered.’’ See, also, to the 
same effect, Bender v. Lockett, 64 Tex. 567. In 
this case it was not alleged in the plea of res ad- 
judicata, nor is it contended in this court, that the 
former case was not appealable to the county 
court, or thatit was not properly appealed, and 
that the appeal was dismissed for such reason. On 
the contrary, the plea states that the plaintiffs ap- 
pealed that case to the county court, and 
there dismissed their appeal and suit. The 
cases just referred to hold, and we think cor- 
rectly, that, when an appeal has been per- 
fected to the county court, the judgment of the 
justice of the peace is, in effect, set aside and an- 
nulled. Hence we hold that no error was com- 
mitted by the trial court in sustaining the excep- 
tions to the defendant's plea of res adjudicata. 

In our former opinion it was held that the de- 
fendant was not entitled to recover upon his 
cross-action, and we adhere to that ruling, which 
renders it unnecessary to consider appellants’ 
assignment of errors complaining of the court’s 
rulings excluding evidence offered upon that 
branch of the case, and complaining of the court’s 
charge in submitting that issue. The clear and 
undisputed testimony shows that appellee took 
possession of and used the 90 acres of land be- 
longing to appellants for and during the year 
1904, and that he has never paid any rent for 
such use, and that the reasonable rental value of 





the land was at least $125, the amount sued for. 
Therefore, the judgment heretofore rendered by 
this court will be set a-ide, and in lieu thereof 
judgment will here be rendered to the effect that 
appellee. take nothing by his cross action, ard 
that appellants recover from him $125, with in- 
terest thereon at 6 per cent. per annum from the 
Ist day of January, 1905. 
Reversed and rendered. 


Nore.— Effect of Appeal on Judgment of Justice of 
the Peace.—The uncertain attitude of the Texas Court 
of Civil Appeals in the principal case evidences most 
clearly the uncertain condition of the law on the effect 
of an appeal from a justice court under the usual 
statutory conditions providing that such appeal is not 
in the nature of a writ of error except when by a writ 
of certiorari, but is an appeal on all the facts of the 
case irrespective of any error and results in a nullifi- 
cation of the judgment of the justice and a trial de 
novo by the superior court. 

It might be well, however, before discussing this 
question to observe the effect of the rule sustained by 
the court in the principal case. If it be true that an 
appeal from the judgment of the justice absolutely 
nullifies the judgment, as argued by the court, the 
dismissal of the appesl without entering up a judg- 
ment of the merits in the superior court, would leave 
the parties in the same condition that they were before 
any litigation were started, and in the event the cause 
of action were liabie to be barred by limitation before 
appeal were decided tbe 1ights of the parties would be 
seriously affected. Under this rule the appellant 
has an undue advantage over the successful party. in 
a justice court, as he is always certain to secure a re- 
versal of the judgment by simply dismissing his ap- 
peal. A plaintiff under such circumstances, as in the 
principal case, could find indefinite comfort in the old 
adage— 

“If at first you don’t succeed, 
Try, try again,” 

for whenever judgment went in favor of the defend- 
ant the plaintiff could appeal to the superior court 
and before trial on the appeal, dismiss it, which ipso 
facto would nullify the entire proceedings and the 
plaintiff could then promptly file another action be- 
fore another justice, and so on ad infinitem. Inthe 
event that the defendant pleads res adjudicata the 
appellate court, asin the principal case, smiles broad- 
ly and says: ‘The logic of the situation is against 
you, even if common sense would seem to sup- 
port yourcontention. The law says an appeal from a 
judgment of a justice of the peace at once vacates the 
judgment, so that if afterwards the appellant dis- 
misses his appeal and there is no judgment entered 
except that of dixmissal, it leaves the situation a com- 
plete blank without anything even to talk about, let 
alone to base a defense upon.” With the jucgment of 
the justice vacuted, the appeal dismissed and nothing 
but a judgment of dismissal left in the superior court, 
it is vertainly difficult to conceive, as the court in the 
principal case says, where there is any judgment or 
final action of any court on which to base a plea of 
res adjudicata. 

This situation, however, will appear so ridiculous to 
some that we believe it merits some discussion. But 
we might observe in this connection that an appeal from 
a justice of the peace is not of the same nature as an 
appeal from a court of record to an appellate tribunal. 
The superior court does not review the rulings of the. 
justice for error, either on the facts or on the law. 
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Certiorari more nearly approximates an appeal from 
a justice court, as the superior court in such instances 
reviews and corrects errors of law committed by the 
justice; but what is known as a statutory appeal 
from a justice court is a thing sui generis. Under 
such an appeal the superior court reviews nothing 
and the whole proceeding would be equivalent to 
bringing anew a suit on the same state of facts in the 
superior court were it not for the fact that instead of 
a petition as the foundation of the action we have the 
transcript of the justice, which limits the action of the 
superior court to the extent that such court can exer- 
cise no greater jurisdiction than the justice from whom 
the cause was appealed and can Cecree no judgment 
for an amount greater than that which the justice 
could have granted. Thus we observe that the word 
“appeal” is tosome extent a misnomer, as far as most 
jurisdictions are concerned, and the right here given 
is no more nor less than a rightto nullify the pro- 
ceedings in the justice court and try the case againyin 
the superior court. 

The justice court, by the way, is merely a court of 
convenience, a court established by the exigencies of 
public necessity for the poor and to take care of con- 
troversies which are so trifling that any good, ordi- 
nary, common sense man could settle them without 
litigation to the satisfaction of all parties concerned. 
Therefore, légal qualifications are not required of him 
who would be ajustice of the peace, and the country 
“squire,” sitting in his “barn,” can hear and deter- 
mine controversies between his neighbor in a proceed- 
ing where the usual forms of law and evidence are 
often dispensed with. Under such practical condi- 
tions it would keep a superior court very busy if on 
appeal it should be required to review the errors of 
such ‘‘squires:” and if it were further necessary to 
“remand” the case to the justice of the peace it is 
quite possible that some cases might never be dis- 
posed of until the supericr court had turned itself into 
a law school and had taught the “squire” enough of the 
rules of law relating to the case in hand to enable him 
to get through with the trial without making too many 
material errors. Itis evident, then, when we con- 
sider the practical side of this question tbat the pur- 
pose of what is called the right of appeal is merely an 
opportunity for those who may have brought a pro- 
ceeding before a justice of more than trifling import- 
ance to them to vacate and wipe out the proceedings 
before the justice and try the case de novo, that is, 
without any reference te the evidence or rulings of 
the justice and obtain a decree from the superior 
court, not affirming the judgment of the justice, but 
a judgment de novo based on the facts in evidence in 
the trial in the superior court. 

Another principle which shows how absolutely nil 
are the proceedings in the justice court on appeal, is 
the rule sustained by the weight of authority in this 
country that although the superior or appellate court 
can have no greater jurisdiction than that exercised 
by the justice, yet if both parties consent, or even by 
implied waiver, a greater jurisdiction may be granted 
to the appellate tribunal, where such appellate tri- 
bunal has origipval as wellas appellate jurisdiction, to 
the extent demanded bythe relief sought. Browu v. 
Wagar, 110 Lil. App. 354; Lee v. Parrett, 25 Minn. 128; 
Vaughan v. Robinson, 20 Ala. 229; Wilson v. Wilson, 
30 Ohio St. 865; Danforth v. Thompson, 34 Iowa, 243; 
Smith v. Mayberry, 61 Ark. 515; Flannery v. Trainor, 
18 Colo. App. 290, 57 Pac. Rep. 189. In such cases 
even if the justice had no jurisdiction and his judg- 
ment for that reason were void, nevertheless if the su- 





perior tribunal has jurisdiction and the parties im- 
pliedly waive the defect of lack of jurisdiction in the 
justice or consent that the superior tribunal shall 
hear the cause, these authorities hold, and we think 
properly, too, that the case can proceed to judgment 
in the superior tribunal. As it is an unalterable 
principle of law that jurisdiction cannot be conferred 
on any court by consent, the only explanation of the 
rule sustained by this line of authorities is that the 
proceedings in the justice court, being absolutely va- 
eated by the appeal, the consent of the parties to 
waive jurisdictional limitations or defects in the ac- 
tion before the justice of the peace or to enlarge the 
jurisdiction of the superior court on appeal, is in the 
nature of a petition and appearance where the par- 
ties appear as for the first time (the former proceed- 
ings being nullified) and appeal to the larger jurisdic- 
tion of the superior court for such remedies and fur- 
ther relief which it would not be in the power of the 
justice to grant. Unless the judgment and all the 
proceedings before the justice are nullified by the ap- 
peal such a rule would be absolutely impossible, as in 
such case the jurisdiction of the superior tribunal 
would be limited absolutely by the jurisdiction of the 
justice and could not be enlarged by consent or waiver. 

Nor can the judgment of the justice be said to be 
in suspension because itis for no purpose binding on 
the superior court nor on the parties and the superior 
court afterwards neither affirms, corrects nor reverses 
such judgment, but renders a judgment of its own on 
the facts as brought out by the evidence, so that if the 
judgment of the justice is not vacated ipso facto by 
the appeal, we have when judgment is entered by the 
superior court two existing valid judgments on the 
same subject matter by courts in the same jurisdic- 
tion, which of course is an impossibility. 

The position we have taken in our somewhat ex- 
tended remarks in the preceding paragraphs is fully 
supported by the Supreme Court of Alabamain the 
recent case of Louisville & Nashville Railroad Co. v. 
Lancaster, 121 Ala. 471,25 So. Rep. 733, where the 
court explains the effect of an appeal from a justice 
of the peace as follows: ‘*The case is to be tried in the 
circuit court de novo, or, in other words, as if no trial 
had even been had, and just as if it had originated in 
the circuit court. The appeal when taken operates 
to annul and vacate the entire judgment of the justice 
of the peace. The judgment of the justice cannot, 
upon the trial in the circuit court, be looked to as a 
matter of evidence, or of estoppel. The judgment 
of the justice is not reversed or affirmed; but a new, 
distinct and independent judgment, as may be re- 
quired by the merits shown on the trial, is ren- 
dered by the circuitvourt.” In the case of Bullard v. 
McArdle, 98 Cal. 355, 35 Am. St. Rep. 176, the defend- 
ant appealed from a judgment by ajustice of the peace 
and the appeal was afterwards dismissed. On dis- 
missal, the justice issued an execution on the judg- 


ment and sold the goods of the defendant. Afterward ~ 


the circuit court set aside its order of dismissal and 
set the case for trial. The Supreme Court of California 
held that defendant could recover his goods from the 
purchasers at the execution sale as the judgment of 
the justice became an absolute nullity on appeal to the 
circuit court and was not revived by the judgment of 
dismissal in the circuit court. This case is cited with 
approval in Rossi v. Superior Court, 114 Cal. 371. 

A very strong case in support of the court’s 
contention in the principal case is that of 
Curtiss v. Beardsley, 15 Conn. 518. In _ this 
case the defendant appealed from a judgment in 
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the justice court against him, but on failure to prose- 
cute said appeal, on motion of plaintiff the appeal 
was dismissed. Thinking this revived his judgment 
in the justice court, the plaintiff brought suit on such 
judgment, to which action the defendant pleaded the 
appeal as nullifying the judgment. In replication the 
plaintiff pleaded that the appeal had been dismissed 
and therefore the judgment in the justice court was 
revived. To this plea the defendant demurred. From 
the action of the lower court in sustaining the demur- 
rer, the plaintiff appealed to the Supreme Court of 
Errors of Connecticut, which court affirmed the judg- 
ment of the lower court on the ground that the effect 
of the appeal was not merely to suspend the judgment 
but to absolutely vacate it, so that it was not subject 
to be revived by the dismissal of the appeal. The 
argument of the court on this question isso clear and 
conclusive that we quote from it at length: ‘Under 
the statutes regarding appeals from justices, the cause 
is brought up entirely unembarrassed by any pro- 
ceedings in the court below. Unlike a writ of errors, 
or proceedings at common law in the nature of ap- 
peals (in which only the precise point decided 
is carried up for revision), the whole cause is 
brought up before the appellate court, as if it had 
been originally commenced there. The parties, as re- 
spects the merits of the cause, may plead anew, as if 
there had never been any pleadings in the inferior 
court. And the entry of such new plea is considered 
and treated as a waiver of the former pleadings in the 
causes, and by the modern practice, not even the for- 
mality of intimating or suggesting a change ef pleas, 
is observed; but the parties proceed as if no proceed- 
ings had taken place in any other court. ** * From 
this view of appeals from justices, we should entertain 
no doubt, that, upon principle, the effect of the appeal 
pleaded in this case, would be to vacate and render 
null the judgment of the justice; as it is very clear, 
that if the judgment remained good, the original 
cause of action would be merged into it, and might 
even be pleaded in bar to it. For neither the statutes 
authorizing appeals, nor any other statutes, author- 
izes a matter to be tried over again, where there is a 
valid judgment existing; unless the second trial is for 
the purpose of revising the former judgment. This 
opinion is strengthened by the uniform practice of the 
profession, in resorting tu the recognizance taken on 
the appeal, when not carried forward; and to a suit 
on the original cause of action; and yet we never 
heard of an attempt to set up the judgment which 
had been appealed from, in answer to such a suit. 
Considering, then, the statutes regarding appeals, the 
practice of the profession, and that an ample remedy 
exists, by a suit on the recoguizance entered into 
when the appealis taken, and asuit on the original 
cause of action in those cases where a defendant re- 
fuses to carry forward the appeal, he has taken, 
and that if the appellant neglects to carry 
forward the appeal, the appellee way do 
so, and have the justice’s judgment affirmed, we 
do not hesitate to say that the appeal is vacated by the 
judgment.” 

The weight of authority we believe is absolutely in 
accord with the rule above announced that an appeal 
from a judgment of a justice of the peace absolutely 
vacates such judgment immediately upon perfection 
of the appeal. Britton v. Fox, 39 Ind. 3€9; Evans v. 
Taylor, 28 W. Va. 184; Sturgill v. Thompson, 44 N. 
Car. 392; Bixby v. Harris, 26 N. H. 125; Fletcher vy. 
Blair, 20 Vt. 124; Pollard v. Holemen, 4 Bibb. (Ky.) 
416; Moore v. Jordan,65 Tex. 395; Hunter v. Cole,49 Me. 
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556; Vannoy v. Givens, 23 N. J. L. 201; Morse v. Dayton, 
125 Mass. 47. The case of Morse v. Dayton, supra, 
shows an effect not hitherto mentioned. In that case 
there was a judgment against appellant (defendant) 
on one count and a judgment in his favor on four other 
counts. On appeal the plaintiff was allowed to intro- 
duce, over objection of defendant, evidence to sustain 
all five counts tried before the justice, and not merely 
on the count on which judgment went against the ap- 
pellant and from which judgment he appealed, the 
court saying that appellant’s appeal vacated not only 
that part of the judgment which w&s against him but 
also that part of the judgment which was in his favor. 
In the case of Vannoy v. Givens, supra, there 
was a motion on appeal to the supreme court 
to nonsuit plaintiff because of gross error on 
the part of the justice in granting judgment 
in his favor. The court held that the appeal 
from a justice being not such as belongs peculi- 
arly toa writ of error, the court could not correct or 
reverse such judgment, but the said judgment heing 
already vacated by the appeal it must necessarily re- 
try the case and enter up a new judgment on the facts 
as presented on the second trial. In the case of Evans 
v. Taylor, supra, the court held thatan appeal from a 
justice so far invalidates the latter’s judgment, that 
equity will not enjoin a levy on said judgment or any 
proceedings based thereon since they are absolutely 
void, and in that case refused to enjoin the enforce - 
mentin West Virginia of a judgment ofa justice of 
the peace in Ohio where it appeared that an appeal 
had been taken. The court said that if the judgment 
of the justice were considered in Ohio as being merely 
in suspension as is the case in an ordinary appeal to 
an appellate court, it would probably have taken jur- 
isdiction, but that, since in Ohio the appeal absolutely 
vacated the judgment, any proceedings based thereon 
are absolutely null and void and the party injured 
thereby has an adequate and complete defense at law. 
Of course where an appeal is not perfected or legally 
taken it does not have the effect of/vacating the judg- 
ment of the justice. Sturgill v. Thompson, 44 N. Car. 
(1 Busb. L.) 392; Cunningham v. Rogers, 33 Conn. 
482. 

It appears that in the states of Georgia, Illinois 
and Missouri, the rather untenable position is taken 
that the judgment of the justice is merely suspended 
by the appeal. Thus in the case of Watkins v. Angier, 
99 Ga. 519, 27 S. E. Rep. 718, it was held that where an 
appeal tothe superior court from ajudgment ina 
justice court was entered by the defendant and the 
plaintiff on appeal again obtained judgment, the 
former judgment was not vacated but merely sus- 
pended, and that therefore the later judgment, as 
to privity, was to be treated as being of the date when 


the judgment appealed from was entered, and accord- ~ 


ingly it took precedence over another judgment ren- 
dered by the superior court, older than the judgment 
on appeal, but younger than the original judgment en- 
tered in the justicecourt. We cannot but believe this 


‘conclusion to be absurd both under the plain logic of 


the situation and the statutes of Georgia which 
plainly say that on appeal, the appellant “shall not be 
bound by the first judgment” but “shall be bound 

rom the signing of a judgment on appeal.” The ar- 
gument of the Connecticut court in Curtiss v. Beards- 
ley, supra, is sufficient to our mind to show the ab- 
surdity of implying the existence of a judgment and 
at the same time a trial de novo for the same cause of 
action on which said judgment was rendered. There 
can be no such thing as holding a judgment in sus- 
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pension, while you provide for a new trial on the 
same cause ofaction. Such judgment could only be 
said to be in suspension if the judgment of the justice 
were subject to review, correction, reversal or affirm- 
ance by the superior court. In such cases there is 
only one judgment. Inthe former case it is neces- 
sary toimply two existing valid judgments with put 
any reversal or modification of the judgment first ob- 
tained. And tosay, as does the Georgia case, that the 
judgment in the superior court should take date of the 
judgmert in the justice court is ridiculous in theex- 
treme as the trial in the superior court was one abso- 
lutely de novo and not in review of the justice judg- 
ment, and the superior court must declare ajudgment 
of its own which must, of course, bear date as of the 
time it is rendered, and is not in affirmance of the judg- 
ment of the justice of the peace but stands on its own 
bottom independent of any proceeding or judgment in 
the justice court, and under the clear and logical pro- 
visions of the Georgia statute the parties are only 
bound “from the signing of such judgment on ap- 
peal.” See Earl v. Hart, 89 Mo. 263 where this ques- 
tion is decided, under a similar statute in exact ac- 
cordance with the views here expressed, the court 
holding that on appeal to the circuit court from the 
judgment of a justice, the judgment of the circuit court, 
whether one of aflirmance, or on atrial anew is a 
judgment of recovery, and the lien of the judg- 
ment can only date from the time of the rendition 
thereof in the circuit court, such judgment being un- 
like that of aftirmance in appellate courts for the cor- 
rection of errors, which removes the supersedeas and 
leaves the judgment of the trial court in full force. 

In Illinois the conditions are peculiar. Two com- 
paratively recent appellate decisions hold that under 
the Illinois statutes an appeal does not vacate or annul 
the judgment of the justice but merely operates 
to stay the proceedings and its dismissal leaves the 
judgment in full force. Dawson v. Cunning, 50 
Ill. App. 286; Bank of Commerce vy. Franklin, 88 III. 
App. 198. In the last case it was even held that the 
justice after appeal could make certain orders in the 
cause not affecting the final judgment. That these 
decisions are not based on any peculiarities of the 
Illinois statutes is indicated by the fact that the ap- 
pellate court in neither of these cases so states, and by 
the further fact that the arguments in both cases are 
very labored and inconclusive. Both these decisions 
appear to have overlooked an earlier line of decisions 
which are in harmony with the logic of the situation 
and with the weight of authority. The earliest case, 
frequently cited with approval, is that of Shaffer v. 
Currier, 13 Lil. 667 where the court held,as in the 
principal case, that where the plaintiff appeals from 
a judgment in favor of defendant in the justice court, 
ke may afterwards in the circuit court take a non-suit 
or dismiss his appeal and that this action has the 
effect of reversing the judgment of the justice for 
the reason thut the appeal itself vacated the judgment 
and the subsequent dismissal of the appeal left the 
parties in the same condition they were before any 
proceedings were brought. This case is approved in 
subsequent decisions. Joliet & Chicago Railroad Co. v. 
Barrows, 24 Ill. 562; Reynolds v. De Geer, 18 IIl. 
App. 113. See also: Tindall v. Meeker, 1 Scam. 137; 
Waterman Vv. Bristol, 1 Gilm, 593; Swingly v. Haynes, 
22 Ill. 214. In Reynolds v. De Geer, it was said: “By 
said appeal the adjudication had before the justice 
was vacated and the cause was removed to the circuit 
court for a trial de novo. The appeal set aside not 
merely the judgment in favor of the defendant, for his 





debt, but the entire adjudication, including that by 
which the attachment was dissolved. The whole con- 
troversy was opened, and the case was thenceforth in 
the same plight, as though notrial had been had, or 
judgment rendered upon any of the issues submitted 
tothe justice.””’ This opinion is as clear and as log- 
ical as any we have cited and it would be well for 
the present courts of appeal in Illinois to go very 
slow before removing this clear-cut landmark set 
by one of the clearest-headed justices that ever sat 
on the Illinois appellate bench and which has the 
approval of earlier decisions of the supreme court. 
Missouri’s history on this question is quite similar 
to that of Illinois. The later decisions seem to have 
wandered away from the ancient landmarks and as- 
sume to decide that a judgment of a justice on the 
dismissal of an appeal, at least by defendant, leaves 
the judgment in full force against him. Pullis v. Pul- 
lis Bros. Iron Co., 157 Mo. 565, 57S. W. Rep. 1095; 
Ear! v. Hart, 89 Mo. 263; Sublette v. Railroad Co., 96 
Mo. App. 115, 69S. W. Rep. 745. The earliest case in 
Missouri, often cited and never overruled, is that of 
Turner v. Northcut, 9 Mo. 253, where the rule is clearly 
and unequivocally laid down that ‘‘when an appeal is 
taken by either party, its effect is not only to suspend, 
but to destroy the effect of a judgment of a justice; 
it makes it as though no judgment had been rendered. 
The cause is considered as still pending, no regard 
being had to the judgment of the justice, and the 
rights of the parties are the same as they would be in 
any other suit pending in the courts of record.” 


This case was followed with approval by two 
subsequent cases: Town of Carrollton ¥. Rhom- 
berg, 78 Mo. 547; Lee v. Kaiser, 80 Mo. 431. 


In the last case cited it was held, as in the principal 
case, that the plaintiff could appeal on judgment 
against him and take a non-suit in the circuit court 
which would have the effect of reversing the judg- 
ment before the justice and the plaintiff could then 
bring another suit for the same cause of action. The 
Rhomberg Case went further and held that even where 
the defendant had obtained a judgment on a counter- 
claim, the plaintiff’s dismissal of his appeal in the 
circuit court operated to avoid the defendant’s judg- 
ment on the counter-claim. The strange thing about 
the condition of Missouri law on this question is that 
in Pullis v. Pullis, supra, Judge Marshall, of the Mis- 
souri Supreme Court, attempts to straddle an 
impossible chasm. He apparently affirms the cases 
above cited and then bolds that this ruie does not ap- 
ply to an appeal by defendant which is dismissed for 
failure to file the requisite appeal bond, basing his 
reasoning on the insufticient argument that this would 
permit the defendant in every case where judgment 
went against him to appeal and have the case dis- 
missed because of failure to perfect or prosecute 
his appeal, and that this would be an intolerable nuis- 
ance. The court could in this case have settled this 
case in perfect harmony with logic and with its former 
decisions by merely holding thatno appeal had been 
perfected or properly taken and that therefore the 
judgment of the justice was not vacated; neither had 
the circuit court jurisdiction. For it is quite evident 
that if there is no appeal, or if the appeal is not per- 
fected, which amounts to the same thing, the circuit 
court has no jurisdiction and the judgment in the jus- 
tice court is not affected. When, however, the appeal 
is perfected, and the jurisdiction of the circuit court 
becomes absolute, the judgment of the justice at that 
moment is vacated and the case is properly entered in 
the circuit court for a new trial. The subsequent dis- 
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missal of the appeal for failure to prosecute or for any 
other reason, or a non-suit, which under such circum- 
stances amounts to the same thing, cannot possibly 
operate to revive the judgment in the justice court. 
We fail to understand why there should be such a 
“striking” difference, as Judge Marsiiall styles it, be- 
tween the case where defendant is the appellant rather 
than the plaintiff. Judge Marshall says he would be 
quite willing to permit a plaintiff tO appeal, take a 
non-suit and bring another suit on the same cause of 
action, but thinks it unreasonable to permit a defend- 
ant to do the same thing. As a matter of fact the 
plaintiff when he obtains a judgment is better pro- 
tected by the appeal bond than the defendant, and as 
said by the Connecticut Court (Curtiss v. Beardsley, 
supra), the proper practice in such cases is for the 
plaintiff to sue on his recognizance or bring a new ac- 
tion, as he may desire. 

In the Pullis Case Judge Marshall is also in 
error in his construction of a statute now so univer- 
sal, to the effect that a plaintiff by taking a non-suit 
cannot carry with such motion a dismissal of a coun- 
ter-claim set up by the defendant. The Rhomberg 
Case, supra, held that where defendant in a justice 
court obtained a judgment against the plaintiff on his 
counter-claim that the subsequent appeal of plaintiff 
and his non-suit in the circuit court carried with it 
the defendant’s judgment. The statute above referred 
to does not affect, nor was it intended to affect the re- 
sult in the Rhomberg case. If the appeal vacates the 
judgment for any purpose it vacates itfor all pur- 
poses and leaves the parties on appealin the same 
condition as when the litigation was first instituted. 
If defendant wants to insist on his counter-claim on 
the trial de novo, he must set it up and prove it over 
again. He cannot rest on the former judgment in his 
favor, as that judgment is vacated, and if he permit 
plaintiff to take a non-suit without insisting on a trial 
of his counter-claim, he takes the consequences of 
the result of such dismissal. Ifthe counter-claim is 
properly before the court on appeal, the statute re- 
ferred to steps in to protect the defendant, by com- 
pelling the plaintiff to goto trial with defendant, as 
the real plaintiff, on the cause of action stated in the 
counter-claim. Unless the defendant prosecutes 
his counter-claim to judgment in the superior court 
he cannot rely on his judgment in the justice court in 
the event plaintiff takes a non-suit and the statute re- 
ferred to vouchsafes to him no such right. Such a 
statute only operates to enable the defendant to com- 
pel the plaintiff to go to issue with him on‘his counter- 
claim, whether that counter-claim is set up properly 
in the justice court or on appeal. It is ridiculous to 
argue that such a statute operates to revivify part of 
a judgment nuilified by an appeal and a trial de novo 
in the circuit court. 

We cannot but feel that the courts haze permitted the 
‘Shard cases” and the mass of statutory law on this sub- 
ject to obscure the underlying principles by which they 
might be led to determine the effect of an appeal froma 
justice where the trial on appealis to be de novo. The 
general rule might be laid down that no legislature 
ean provide for an impossibility or call “black” white. 
Therefore, when a legislature says that on appeal 
from a judgment in a justice court the trial on appeal 
shall be de novo, that is, that the appellate court is not 
to review, correct, reverse, or affirm the judgment 
below, butis to re-try the case and enter a new judg- 
ment on the facts presented to it on the re-trial, it 
practically says that when the appeal is perfected and 
the superior court is invested with complete jurisdic- 





tion to re-try the whole case, at that moment the for- 
mer judgment is vacated. No legislature can provide 
that there can be a final judgment existiug in suspen- 
sion or otherwise on a certain state of facts and at 
the time provide for a new trial on the same state 
of facts without atsome stage in the proceedings re- 
versing or annulling the former judgment. 
St. Louis, Mo. ALEXANDER H. ROBBINS. 








JETSAM AND FLOTSAM. 





THE LAW GOVERNING THE RECORDING OF AN AS- 
SIGNMENT OF A CHOSE. IN ACTION. 


There are various views as to what law governs the 
voluntary assignment of a chose in action. Law of 
Place of Performance, see Abt v. American, etc., 
Bk., 159 Ill. 467; law of domicile of debtor, see In re 
Queensland, etc., Co. (1891), 1 Ch. 536. See also Dicey, 
Conf. of Laws, 533. The most prominent two favor 
respectively the law of the domicile of the creditor 
and the law ofthe place of assignment. The cases on 
the subject are singularly conclusive. Their language 
sometimes supports the first view entirely (Davis v. 
Mills, 99 Fed. Rep. 39; Howard Natl. Bk. v. King, 10 
Abb. N. C. (N. Y.) 346. See Story, Conf. of Laws, § 
397, 4 Cyc. 63), sometimes the second (Black v. Zacha- 
rie, 3 How. (U. S.) 483; McClintic v. Cummins, 3 Mc- 
Lean (U.S.), 158. See 22am. & Eng. Encyce. 1348), 
or even couples the two as if they were equivalent 
(Allen v. Bain, 2 Head (Tenn.), 100; Smith v. Chi- 
cago, ete., Ry., 28 Wis. 267); but actual decisions, 
where domicile and place of assignment have not co- 
incided, have not been found. Between the two 
views, choice must be made according as an assign- 
ment is considered a transfer of property or a power 
of attorney to enforce the chose in action. A transfer 
of property is governed by the law of its situs. 
Cammell v. Sewell, 5 H. & N. 728; Marvin Safe Co. v. 
Norton, 48 N. J. Law, 410. A chose in action, how- 
ever, being incorporeal, has of course no real situs; 
yet, relying on the often quoted maxim that motilia 
personam sequuntur, courts have said that the assign- 
ment should be governed by the law of the creditor’s 
domicile. But an assignment of a chose in action is 
preferably not to be regarded as a transfer of property. 
A chose in action is a personal matter; its very essence 
is the mutual assent of two parties; and there is diffi- 
culty in seeing how a new person can be injected into 
the agreement by one party without the consent of the 
other. However, the assignor can give his assignee a 
power of attorney to collect, and contract to allow him 
to use it; and that this is the nature of an assignment 
seems substantiated by the history of the law. Wat- 
son v. Bagaley, 12 Pa. St. 164. See 3 Harv. L. Rev. 
840, 341. The existence of this power should be de- 
termined wholly by the law of the place where it is 
given, for the parties, acting in the jurisdiction of that 
Jaw, can acquire from their actions only such rights 
as that law gives. Cf. Blackwell v. Webster, 23 
Blatchf. (U. S.) 587; Carnegie v. Morrison, 2 Met. 
( Mass.) 381. 

In a recent federal decision a creditor, domiciled in 
Michigan, made an assignment in Connecticut of all 
his future book accounts and bills receivable. By 
Connecticut law an assignment of future earnings is 
not valid against creditors unless recorded; by Michi- 
gan law no recording is necessary. In a petition by 
the Connecticut assignee, filed in Michigan bankruptcy 
proceedings against the assignor, it was held that the 
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assignment was valid against creditors though not re- 
corded. Union Trust Co. v. Bulkeley, U. S. 
Cc. C. of App., Sixth Cireuit, 150 Fed. Rep. 
510. The case raises both the. foregoing and 
an additional problem. Whether there was any 
assignment should be determined by the law 
of Connecticut. If the statute of Connecticut (Laws 
of Conn., 1905, ch. 75) were properly to be construed 
as making the power of attorney defeasible, as by 
condition subsequent,on failure to record before the 
attaching claims of other creditors, Michigan would 
have to acknowledge here that the petitioner had no 
valid claim. Cf. Vanbuskirk v, Hartford, etc., Co., 
14 Conn. 582; Contra, Martin v. Potter, 34 Vt.87. But 
such a statute is best to be treated as applying only to 
proceedings before the court of the state which en- 
acted it. It pertains to the order in which a court 
will distribute a fund in its possession, or the pro- 
ceeds of a claim against a debtor over whom it has 
jurisdiction. This is matter of procedure, and is gov- 
erned, as the case properly says, by the law of the 
forum. Cf. Kelly v. Selwyn (1905),2 Ch.117. The 
question isin the first instance a construction of the 
Connecticut statute. But ackowledging that there 
was a valid assignment, the necessity of recording it 
would depend on the law of Michigan.—Harvard Law 
Review. 











BOOKS RECEIVED. 





The Law of Private Property in War, with a Chapter 
on Conquest. (Being the Yorke Prize Essay for 
1906.) By Norman Bentwich (sometime scholar of 
Trinity College, Cambridge, and Whewell Scholar 
of International Law.) London: Sweet & Maxwell, 
Limited, 3Chancery Lane, Law Publishers. 1907. 
Review will follow. 





HUMOR OF THE LAW. 
No woman can expect to be 
A lawye. of renown. 
She can’t take up the law, for she 
Likes most to lay it down. 


“The beautiful district attorney is in error,” declared 
the prisoner’s lawyer, in a jurisdiction where women 
were admitted to the bar. 

“The stylish counsel for the defense is mistaken,’’ 
was the instant retort. 


While a party of lawyers was gathered at one of the 
Kingston hotels the subject of securing ajury for the 
trialof Frazier and Williams came up. Attorney 
General Fletcher told a laughable story about the 
construction placed upon some of the high sounding 
words generally used in examining the eligibility of 
jurors in murder trials. In Monroe county several 
years ago, the General stated, he was engaged in this 
task. The juror under examination was a back- 
woodsman, and the question was asked whether or 
not ‘he had any conscientious scruples against inflict- 
ing the death sentence where the law and evidence 
warranted it.”” The countryman in an excited man- 
ner arose from his seat, and, shaking his fist at the 
General, replied that ‘‘whoever told him that he had 
ever carried a pair of them things had lied.”” He was 
excused from service.—Nashvilie Banner. 





WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions on 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. ABATEMENT AND REVIVAL — Equitable Action.— 
Equitable action to have deed canceled on the ground 
of fraud held not to abate on the death of the grantor, 
who was the original plaintiff —Thompson v. Lanfair, 
Ga., 568. E. Rep. 770. 

2. ACCIDENT INSURANCE—Authority of Agent.—In an 
action on an accident policy the question of the agent’s 
knowledge of the age of the insured and of the knowl- 
edge of the insured that the agent was exceeding his au- 
thority in issuing the policy held fur the jury.—Craw- 
ford’s Adm’r v. Travelers’ Ins. Co., Ky.,99 8S. W. Rep. 
963. 

3. ACCOUNT, ACTION ON—Pleading.—In suit on open 
account, if no date is alleged except the year, objection 
properly made in due time held to be sustained unless 
the defect is cured by amendment.—Overstreet v. 
Nashville Lumber Co., Ga., 56 8. E. Rep. 650. 

4. Action—Consideration.—The consideration of an 
action with others of the same nature should net be per- 
mitted to delay the trial further than is necessary to 
make up the issue and take the proof required in the ac- 
tions so consolidated.—Gerrein’s Adm’r v. Berry, Ky., 
99S. W. Rep 944. 

5. ADVERSE POssEssION—Boundary.—Grantees of ad- 
jacent lots who claimed to a boundary as staked off on 
the ground held to acquire title by adverse possession. 
—Thornelny v. Andrews, Wash., 88 Pac. Rep. 757. 

6. APPEAL AND ERROR—Death of Party.—Where a case 
was fully determined in the district court and on the ap- 
peal before the death of one ofthe litigants who con- 
veyed his interest to several parties who held as tenants 
in common, it is not necessary to substitute as parties 
tothe action all the tenantsin common.—Twaddle v. 
Winters, Nev., 89 Pac. Rep. 289. . 

7. APPEAL AND ERROR—Discretion of Court.—The court 
on appeal will not review the discretion of the court in 
permitting plaintiff to reopen his case after a motion for 
nonsuit has been submitted, and submit further proof, 
unless the discretion has been abused.—Richurdson v. 
Agnew, Wash , 89 Pac. Rep. 404. 

8. APPEAL AND ErnoR—Granting of Nonsuit.—The 
granting of a nonsait may be reviewed on appeal as vr- 
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ror of law, if excepted to and specified as such. —Martin 
v. Southern Pac. Co., Cal., 88 Pac. Rep. 701. 

9 APPEAL AND ERROR—Harmless Error.—lIt is harm- 
less error to refuse to require the jury to further answer 
interrogatories when the facts which might have given 
under more specific answers appear in other auswers. 
—Oolitic Stone Co. v. Ridge, Ind., 80 N. E. Rep. 441. 


10. APPEAL AND ERROR—Presumption.—An appellate 
court cannot indulge a presumption in support of the 
jurisdiction of acourtof record to appoint a guardian 
ad litem for an infant, where the presumption does vio- 
lence to the facts as presented bythe record of such in 
ferior court.—Johnson v. Southern Pac. Co., Cal., 89 Pac. 
Rep. 348. 

11. APPEAL AND ERROR—Questions not Raised.— Where 
the note of submission of acause made by the register 
was silent as to objections to evidence, questions raised 
on appeal on objections to evidence might be disregard- 
ed as raised for the first time.—Harper v. T. N. Hays Co., 
Ala., 43 So. Rep. 360. 

12. APPEAL AND ERROR—Record.—Supreme court held 
entitled to act only on record before it, and not on pro- 
ceedings referred to —Atlantic Coast Line R. Co. v. 
Jones, Ga., 56 8. K. Rep. 761. 

13. APPEAL AND ERROR -Substantial Justice.—Where 
the court finds suls:«.t:«l justice has been done, the 
judgment will not be reve:s: d for any error which if not 
committed would have tended to produce a different re- 
sult.—Barnes v. City of Grafton, W. Va., 568. E. Rep. 
608. 

14. APPEAL AND ERROR—Verdict.—The court on ap- 
peal cannot set aside a verdict on the ground thatit is 
against the preponderance of the evidence, but only 
where it is clearly wrong.—Missouri, K. & T. Ry. Co. of 
Texas v. Matlock, Tex., 99 S. W. Rep. 1052. 


15. APPEARANCE—Waiver.—The benefit of qualified ap- 
pearance by defendant, at the time of filing pleas to the 
jurisdiction, held not waived .—Citizens’ Savings & Trust 
Co. v. Illinois Cent. R. Co., U. 8. 8.C., 27 Sup. Ot. Rep. 
425. 


16. ASSIGNMENTS—Remedies of Buyers.—Where a buy- 
er of bottles suffered damage, in excess ofthe value of 
bottles delivered, by the seller’s breach of contract, the 
seller’s assignee held not entitled to recover for the bot- 
tles so delivered under Rev. Laws, ch. 173, § 4.—Karn- 
shaw v. Whittemore, Mass., 80 N. E. Rep. 520. 


17. ASSIGNMENT FOR THE BENEFIT OF CREDITORS— 
Acceptance of Creditors.—On acceptance of an assign- 
inent for the benefit of creditors by a single creditor, the 
title to the goods assigned vests in the assignee, and they 
were no longer attachable as the goods of the debtor.— 
Reddy v. Raymond, Mass., 80.N. E. Rep. 484. 


18. ASSIGNMENT FOR THE BENEFIT OF CREDITORS— 
Conveyances of Deed.—_Where land’ was conveyed by 
deed of assignment to secure debts, proceeds thereof be- 
ing applied to an unsecured claim,acreditor held not 
committed to the correctness of the application of the 
proceeds of the unsecured claim.—Timberlake’s Com- 
mittee v. Moore, Va., 56 8. E. Rep. 571. 


19. ATTACHMENT—Demurrer.—Dec lJaration in attach- 
ment held not open to demurrer, on the ground hat con- 
tractof sale and its breach on which the action is based 
werenot alleged with sufficient certainty.—Brackett & 
Co. v. Americus Grocery Co., Ga., 568. E. Rep. 762. 


20. BANKRUPTCY—Pledgee of Property.—A pledgee of 
property not retained in his possession cannot claim it 
as against the pledgor’s trustee in bankruptcy.—Good- 
rich v. Dore, Mass., 80 N. E. Rep. 480. 


21. BANKRUPTCY—Transfers with Intent to Defraud 
Creditors.—Under Act July 1, 1898, ch. 541, 30 Stat. 564 [U. 
S. Comp. St. 1901, p. 3449] § 67 (e),a trustee in bank- 
ruptcy held entitled, in an action to set aside payments 
made by a bankrupt, togotothejury on the question 
whether the payments were made with intent to hinder, 
delay, and defraud creditors.—Webb’s Trustee v. Lynch- 
burg Shoe Co., Va. , 568. E. Rep. 581. 





22. BANKRUPTCY—Trustees.—A broker must pay in full 
to those who dealt with him through the firm, before he 
pays anything to the firm’s trustee in bankruptcy.— 
Doucette v. Baldwin, Mass., 80 N. E. Rep. 444. 

23. BANKRUPTCY— Unauthorized Debts Contracted by 
Receivers.—Claims for property sold to receivers ofa 
bankrupt, which as shown by the orders of the court they 
had no authority to buy on credit, are not provable 
against the estate.—Jn re Erie Lumber Co., U. 8. D. C., 8. 
D. Ga., 150 Fed. Rep. 817. 

24. BANKS AND BANKING—Cashier of Bank.—The cash- 
ier of a bank has no implied power by virtue of his office 
to extendthe timeof payment of anote, without the 
knowledge or consent of a party primarily liable there- 
on.—Vanderford v. Farmers’ & Mechanics’ Nat. Bank, 
Md., 66 Atl. Rep. 47. 

25. BENEFIT SOCIETIES—Breach of Warranty.—A breach 
of warranty not material to the risk held no defense to- 
an insurance policy where insurer took no steps to avoid 
the policy on- account thereof.—Modern Woodmen of 
America v. Vincent, Ind., 80 N. E. Rep. 427. 

26. BENEFIT SOCIETIES — By-Laws.—A by law of a 
beneficial association creating a compulsory insur: 
ance department held valid and applicable both to 
existing and future members.—Ward v. David & Jona- 
than Lodge, No. 1,976,G. U.O.0. F. in America, Miss., 
43 So. Rep. 302. 

27. BENEFIT SOCIETIES—Necessity of Certificate —Cer- 
tificate of membership held not indispensable to the 
completion of a contract between a member of a benefit 
society and the society in the absence of an express pro- 
vision in the by laws.—Social Benev. Soc., No. 1, Vv. 
Holmes, Ga., 56 8. E. Rep. 775. 

28: BILLS AND NoTES—Consideration —Where both 
parties believe that aclaim is valid and enforceable, a 
compromise of the claim is a sufficient consideration for 
notes.—Raines v. Coos Bay, R. & E. R.& Nav. Co., Oreg., 
89 Pac. Rep. 371. ; 

.29. BILLS AND NOTES—Negotiable Note.—Payee of ne- 
gotiable note indorsed before delivery held entitled to 
hold indorsers as joint makers or guarantors or imdors 
ersin absence of special agreement.—Peters v. Nolan 
Coal Co., W. Va., 568. E. Rep. 735. 


30. BILLS AND NuTES—Nonnegotiable Note.—Nonne- 
gotiable note held subject to all defenses available 
against the payee.—Union Collection Co. v. Buckman, 
Cal., 88 Pac. Rep. 708. 


31. BUUNDARIES—Division Fence.—A division fence 
erected but a short period when it was discovered that 
it was not on the true boundary line held ineffective to 
establish a boundary by acquiescence.—Cottrell v. Pick- 
ering, Utah, 88 Pac. Rep. 696. 


82. BURGLARY—Time.—In a trial for burglary in the 
nighttime, held, that the court should have instructed 
that, ifthe offense was committed in the daytime, de- 
fendant must be acquitted.—Henderson v. State, Tex., 
99 S. W. Rep. 1001. 


33. CARRIERS—Injury to Passenger.—Being on the plat- 
form of a train which is standing still.is not such negli- 
gence per se that, as a matter of law, it would preclude 
recovery for injuries caused by the negligence of the 
carrier.—Atlantic Coast Line R. Co. v. Crosby, Fla., 43 So. 
Rep. 318. 


34. CARRIERS—Passengers.—In an action by a passen- 
ger for loss of baggage, the exclusion of evidence that 
nothing was said to the passenger about a reduced rate 
or a limitation on the value of her baggage held not er- 
roneous.—Rose v. Northern Pac. Ry. Co., Mont., 88 Pac. 

Rep. 767. 


85. CARRIERS—Responsibility of Carrier. — A railway 
company accepting a bill of lading marked “Prompt 
shipment required,” assumes responsibility for delay of 
connecting carrier.—Salley v. Seaboard Air Line Ry., 8. 
Uar., 56 8. E. Rep. 782. 


36. CEMETERIES — Monument Erected with Funds of 
Estate.—Title to a monument erected by an administra- 
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trix with funds of the estate are in her during her life, 
and then in her heirs,—McGann v. McGann, R. L., 66 Atl. 
Rep. 52. 

37. CHARITIES—Liability of Charitable Institution.—A 
charitable corporation is not liab!e for the negligent acts 
of its servants unless it has been guilty of negligence in 
selecting them.—Gitzhoffen v. Sisters nf Holy Cross 
Hospital Assn., Utah, 88 Pac. Rep. 691. 

38. CoMMERCE—Wilson Act.—The annual license tax 
imposed by state law for selling liquor within the state 
by traveling salesmen, when applied to interstate com 
merce, held not repugnant to the federal constitution in 
view of Wilson Act Aug. 8, 1890, ch. 728, 26 Stat. 318 [U. 8. 
Comp. St. 1901, p. 3177].-Delamater v. Sta:e of South 
Dakota, U.S. 8S. U., 27 Sup. Ct. Rep. 447. 

39. CONSTITUTIONAL LAW— Disposition of County Taxes. 
—Where an expenditure is authorized by the legislature 
as being a county purpose, the courts will not interfere 
except in cases free from all reasonable doubt.—Board of 
Comrs. of Escambia County v. Board of Pilot Comrs. of 
Port of Pensacola, Fla., 42 So. Rep. 697. 


40. CONSTITUTIONAL Law — Equal Protection of the 
Laws.—Imposition on mine owners by Mining Act Ill. 
April 18, 1899 (Laws 1899, p. 300), of responsibility of de- 
faults of mine managers and mine examiners, held not 
to deprive them of their property without due process of 
law, in violation of Const.U. 8. Amend 14.—Wilming- 
ton Star Min. Co. v. Fulton, U.S. 8. U., 27 Sup. Ct. Rep. 
412. 

41. CONSTITUTIONAL LAW —Impairing Oblgation of 
Contract.—Acts March 2, 1901 (Acts 1900 01, p. 2070), rati- 
fying an ultra vires act of the school commissioners in a 
certain township, held not in violation of Const. 1875, 
art. 4, § 56, as impairing the obligation of contracts.— 
Courtner v. Etheredge, Ala., 43 So. Rep. 368. | 

42, CONSTITUTIONAL LAW—Infants as Witnesses.—Code 
Cr. Proc , § 392, authorizing the reception of the unsworn 
testimony of children under 12 years of age, in criminal 
proceedings, held not in derogation of any constitution- 
al rights.—People v. Sexton, N. Y.,80 N. E. Rep. 396. 

43. CONSTITUTIONAL LAW—Insane Persons.—Gen. Laws 
1896, ch. 82, §§ 11, 12, and 19, as amended by Court & Prac- 
tice Act 1905, § 1112, held not unconstitutional as depriv- 
ing insane persons of their liberty without due process 
of law.—In re Crosswell’s Petition, R. 1., 66 Atl. Rep. 55. 

44. CONSTITUTIONAL LAW—Obligation of Contracts.— 
The code provision for the voluntary dissolution of cor- 
porations held pot anconstitutional as impairing the 
obligation of contracts.—Crossman v. Vivienda Water 
Co., Cal., 89 Pac. Rep. 335. 

45. CONSTITUTIONAL LAw—State Protection of National 
Flag.—Act Neb. April 8, 1903, p. 644, ch. 189, making it a 
misdemeauor to use representations of national flag for 
advertising purposes, held to deny no privilege of Ameri- 
can citizenship.—Halter v. State of Nebraska, U.S. 8. C., 
27 Sup. Ct. Rep. 419. 

46. CoNTRACTS—Third Person as Beneficiary.—Where 
a contract is made between two parties for the benefit of 
a third, an action will lie inthe name of the beneficiary, 
though the contract is made without his knowledge and 
without consideration moving from him.—Smith v. Bow- 
man, Utah, 88 Pac. Rep. 687. 


47. Convicts — Contracts for Leasing. — The county 
treasurer has no authority to pay out any sum received 
from the county authorities from the hire convicts to 
judgments in favor of officers of the court for insolvent 
costs.—Sapp v. De Lacy, Ga., 56 8. E. Rep. 754. 


48. CORPORATIONS — Existence. — Insurance company 
held estopped to object that deed of property insured to 
corporation was different in one word from the title in 
the charter of the corporation.—Sumter Tobacco Ware- 
house Uo. v. Pheenix Ins. Co., 8. Car., 56 S. E. Rep. 654. 


49, CORPORATIONS—Fraudulent Issue.—Stock issued by 
a majority of the directors of acorporation in order to 
secure the control of the corporation is invalid, ifthe 
purchaser participated in the unlawful purpose.—Elliott 
v. Baker, Mass., 89 N. E. Rep. 450. 





50. CORPORATIONS—Liabilities.—A corporation which 
lawfully acquires all the property of a partnership does 
not thereby become responsible for the partnership’s 
debts.—Culberson v. Alabama Const. Co., Ga., 568. E. 
Rep. 765. - 

51. CORPORATIONS—Receivers.—A claim of a corpora- 
tion for money misapplied by an officer is a claim of the 
corporation, and its receiver may sue therefor unless 
the corporation has parted with its interest therein.— 
Richardson v. Agnew, Wash., 89 Pac. Rep. 404. 

52, CORPORATIONS—Stockholder’s Action.—A court of 
equity held to have jurisdiction on the petition of 4 mi- 
nority stockholder to require a resident agent of a for- 
eign corporat on to account to the corporation.—Sloan 
v. Clarkson, Md., 66 Atl. Rep. 18. 

58. CORPORATIONS —Voluntary Dissolution.—A decree 
dissolving a corporation is not assailable coilaterally 
because the corporation falsely stated in its application 
for dissolution thatall claims against it had been dis- 
charged.—Crossman v. Vivienda Water Co., Cal., 89 Pac. 
Rep. 335. 

54. CREDITOn’s SUIT—Judgment.—Where property is 
incapable of division without impairing its value, it may 
be sold where there are vested estates, jointly held, 
though one so holding isa life tenant and some of the 
remaindermen are infants. — Buckley’s Assignee v. 
Stevenson, Ky., 99S. W. Rep. 961. 

55. CREDITOR’S SuIT—Liability of Devisee. — Devised 
realty attached by devisee’s creditor before distribution 
is subject to lien of attachment after distribution .—Mar- 
tinovich v. Marsicano, Cal., 89 Pac. Rep. 333, 

56. UORIMINAL EVIDENCE—Absence of Trial Judge.— 
Mere absence of the trial judge fora few moments dur- 
ing the trial of acapital case held not prejudicial to ac- 
cused.—Thomas v, State, Ala., 43 So. Rep. 371. 

57. CRIMINAL EVIDENCE—Charge on Facts.—An in- 
struction that, if a man calls another some vile epithet 
and he strikes and kills him, itis not a sufficient legal 
provocation, was not a charge on the facts because of 
testimony that, shortly before the killing, deceased had 
called defendant ‘a damned liar.’”’—State v. Way, S. Car., 
568. E. Rep. 653. 

58. CRIMINAL EVIDENCE — Competency of Infant.— 
Whether an infant of tender years has sufficient mental 
capacity and sense of moral ob igation to be competent 
as a witness is a question for the trial judge.—Clinton v. 
State, Fla , 43 So. Rep. 312. 

59. CRIMINAL EVIDENCE — Voluntary Confession.—A 
deputy marshal may testify as to conversations with ac- 
cused not induced by duress, intimidation or other im- 
proper influence.—Perovich v. United Siates,U.8. S. C., 
27 Sup. Ct. Rep. 456. 

60. CRIMINAL Law—Personal Liberty.—Protection of 
national flag held not exclusively intrusted to federal 
government, so as to prevent state of Nebraska making 
it a misdemeanor by Act April 8, 1903, p. 644, ch. 139, to 
use-representations thereof for advertising purposes.— 
Halter v. State of Nebraska, U. 8. 8. C., 27 Sup. Ot. Rep. 
419. 

61. CRIMINAL TRIAL—Bili of Exceptions.—Where the 
trial court refuses to sign a proper bill of exeptions, 
mandamus will lie to compel such action in a cri‘ninal 
case.—Thomas v. Commonwealth, Va.,568.E. Rep. 705. 

62. CRIMINAL TRIAL — Prosecution for Theft.—In a 
prosecution for theft, it was not error for the court to 
permit the state to offer a part of a written statement 
made by defendant before the grand jury; defendant 
being permitted to introduce the balance.—Hllington v. 
State, Tex., 99S. W. Rep. 997. 


63. CRIMINAL TRIAL—Temporary Separation of Jury.— 
Temporary separation of jury, no one having spoken to 
them about the case, held not to invalidate the verdict. 
—State v. Williams, S.Car.,568.E Rep. 783. 


64. DAMAGES—Breach of Contract.—The right of an 
owner in possession ofa building in process of construc- 
tion to recover specified damages for breach of contract 
to furnish materials held not defeated by the fact that 
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he used the materials farnished.—Morrison v. Richard- 
son, Mass., 80 N. EK, Rep. 468. 

65. DAMAGES—Contracts. — Clause in contract with 
government for construction of gun carriages executed 
when war was imminent, providing for the deduction of 
$35 from the purchase price for each day’s delay, held 
liquidated damages, and nota penalty.—Urited States v. 
Bethlehem Steel Co , U.S. 8. C.,27 Sup. Ct. Rep. 450. 

66. DEEDsS—Construction.— Where a deed provided 
that, in case the grantees should abandon the property, 
it should revert to the grantors, a resale of the property 
by the grantees cannoi constitute an abandonment so as 
to work a forfeiture.—St. Peter’s Church v. Bragaw, 
N. Car., 56 S. E. Rep. 688. 

67. DISORDERLY CONDUCT—Abusive Language.—On a 
trial for using abusive language in the presence of a fe- 
male, it is competent to show by the prosecutrix all that 
was said by her to accused and by him to her at the time 
he used the language charged.—Nicholson v. State, Ala., 
42 So. Rep. 365. 

68. DIVORCE—Alimony.—A contention in a suit for ac- 
crued alimony that a deduction should be made because 
of changed conditions did not justify a reference of the 
cause to a commissioner —Gerrin’s Adm’r v. Berry, Ky., 
99 S. W. Rep. 944. 

69. DIVORCE—Disposition of Separate Property.—In a 
divorce action, the trial judge could vacate an order for 
the payment of attorney’s fees made ex parte upon the 
wife’s misrepresentation that she had no separate es- 
tate.—Glass v. Glass, Cal., 88 Pac. Rep. 784. 

70. DivorcE—Jurisdiction of Cause of Action.—The 
supreme court of appeals on adjudging that a wife is en- 
titled to a divorce will remand the cause with directions 
to the trial court to award alimony and allowance for 
services of her counsel, as authorized by Code 1887, §§ 
2261, 2263 (Va. Code 1904, p. 1123).—Davenport v. Daven- 
port, Va., 56S. E. Rep. 562. 

71. EJECTMENT —Right of Action.—While proof of a 
deed is not sufficient to establish ownership in actions 
for possession of real estate where ownership is denied, 
proof of a deed from a grantor in pc ym or 
sion under a deed of premises clearly defined held suffi- 
cient to establish a prima facie case.—Cottrell v. Picker- 
ing, Utah, 88 Pac. Rep. 696 

72. ELECTRICITY —Conduit System.—Where electric 
light company changes from pole to conduit system 
without complaint of city or individuals for more than 
six years, the removal of the conduit will not be decreed. 
—Allegheny County Light Co. v. Booth, Pa. , 66 Atl. Rep. 
72. 

73. EMBEZZLEMENT—Instruction.—On a trial for em- 
bezzlement, an instruction that, if defendant did deliver 
the package of money in question, he must be acquitted, 
though not properly drawn, should have been given.— 
Wadhams v. State, Tex., 99 S. W. Rep. 1014. 

74. EMINENT DOMAIN—Remote Danger.—Danger to the 
owner’s person cannot be considered by jury in fixing 
the amount of the owner’s compensation forlands which 
will be damaged by the construction and eperation of a 
railroad.—Indianapolis & Cincinnati Traction Co. v. Lar- 
rabee, Ind.,80 N. K. Rep. 413. 

75. EMINENT DOMAIN — Trespass.—A corporation en- 
tering on land of another held liable for trespass, but to 
hare the right to condemn after entry on payment of 
damages.—Ingleside Mfg. Co. v. Charleston Light & 
Water Co., S. Uar., 56 8. E. Rep. 664. 

76. ESTOPPEL —Evidence of Expert.—A medical expert, 
having been examined in chief concerning plaintiff’s 
kidney being detached, might be cross-examined as to 
the symptoms of such affection.—West Pratt Coal Co. v. 
Andrews, Ala , 43 Su. Rep. 348 

77. ESTOPPEL - Validity of Judgment.—Stockholders 
of a dissolved corporation held not estopped to deny the 
validity of a judgment against it.—Crossman v. Vivienda 
Water Co., Cal., 89 Pac. Rep. 335. 


78. Equity—Relief Against Forfeiture.—A provision in 
a bond to convey land, authorizing forfeiture for the ob- 








ligee’s failure to perform certain conditions, held one 
against which equity would grant relief on compensation 
being made within a reasonable ‘time.—Mead v. Morse, 
Mass., 80 N. KE. Rep. 513. ' 

79. EVIDENCE—Breach of Contract.—In suit for breach 
of contract to sell “Texas red rust-proof oats,” testimony 
of understanding of the trade as to the meaning of the 
term held admissible.—Brackett & Co. v. Americus Gro- | 
cery Co., Ga., 56 8. E. Rep. 762. 

80. EVIDENCE—Documentary.—Copies of United States 
census returns held admissible, as bearing upon an issue 
as to the ages of decedents at the time they executed a 
deed.—Priddy v. Boice, Mo., 99S. W. Rep. 1055. 

81. EVIDENCE — Impression of Pencil —Where three 
copies of a writing are made at the same time by the same 
impression of a pencil, one of the copies must be re- 
garded as a triplicate original, and is admissible without 
notice to produce the original —Virginia-Carolina Chem- 
ical Co. v. Knight, Va., 56S. E. Rep. 725. 

82. EVIDENCE—Liquidated Damages.— Recourse may 
be had to prior negotiations, where it is doubtful whether 
penalty or liquidated damages are intended by a clause 
in a written contract.—United States v. Bethlehem Steel 
Co., U. 8. 8. C., 27 Sup. Ct. Rep. 450. 

83. EVIDENCE — Opinion Evidence.—A witness in an 
action against a railroad for injuries toa traveler in a 
collision with a train cannot testify that the engineer in 
charge of the train took every precaution that an engi- 
neer could take to stop the train and avoid the accident. 
—Johnson vy. Center, Cal., 88 Pac. Rep. 727. 

84. EVIDENCE—Value of Property.—What defendant 
and other railroads had paid for land taken for rail- 
road purposes in the vicinity of the land sought to be 
condemned in the proceeding in question held inadmis- 
sible.—Chicago & A. R. Co. v. Scott, Ill.,80N.E. Rep. 
404. 

85. EXECUTION—Levy.— Defendant held entitled to re- 
sist levy of execution by affidavit of illegality showing 
agreement that judgment might be discharged on per- 
formance of certain acts and showing performance of 
those acts.—Monroe v. Security Mut. Life Ins. Co., Ga., 56 
S. E. Rep. 764. 

8. EXECUTION—Restraining Sale.—A sale of land on 
an execution under a judgment against tne grantor of 
the holder of the legal title of the land will cast a cloud 
on the title and will be enjoined.—Austin v. Union Pav- 
ing & Contracting Co., Cal., 88 Pac. Rep. 761. 

87. EXECUTORS AND ADMINISTRATORS —Liabilities of 
Estate.— Where an executor paid claims, not proved ac- 
cording to law, after an order of reference was made 
directing him to settle his accounts with the master, he 
did so at his own risk, and the loss must be his rather 

than fall upon the estate.—H annon v. Harrod, Ky., 99S. 
W. Rep. 976. 

88. EXEMPTIONS—Waiver.—Where a debtor gave his 
note, waiving right to homestead and exemptions, and 
was adjudicated bankrupt and applied for a homestead 
and exemption, an injunction will be granted to restrain 
the debtor from receiving such property, and a receiver 
will be appointed to take charge of the same.—Keller v. 
Bowen & Thomas, Ga., 56 8. E. Rep. 6384. 

89. EXPLOSIVES—Negligence.—A brick structure en- 
tirely open on one side cannot be a vault or safe within 
the meaning of an ordinance regulating the storage of 
dangerous explosives.— Smith v. Mine & Smelter Supply 
Co., Utah, 88 Pac. Rep. 683. 

90. FIRE INSURANCE—Estoppel.—The use of fireworks 
by the tenant of an insured in a fire policy held to have 
avoided the same.—Westchester Fire Ins. Co. v. Ocean 
View Pleasure Pier Co., Va., 56 8S. E. Rep. 594. 

91. FisH—Statutory Provisions.—In a prosecution for 
having short lobsters in his pc n, evidence that on 
previous occasions defendant had in his poses;ion lob- 
sters of lawful size is incompetent.—State v. Sheehan, R. 
I., 66 Atl. Rep. 66 


92. FRAUDS, STATUTE OF—Contract Within Statute.— 
A petition is not demurrabie because it fails to allege 
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that the contract declared on was in writing, though 
such contract is within the statute of frauds.—Mobley v. 
Lott, Ga., 56 8. E. Rep. 637. 

93. FRAUDULENT CONVEYANCES—Homestead —A vol- 
untary conveyance of a homestead cannot be regarded 
as in fraud of creditors, since, being exempt from execu- 
tion, its transfer could not hinder or prejudice them.— 
Nicholdson v. Nesbitt, Cal., 88 Pac. Rep. 725. 

94. FRAUDULENT CONVEYANCES—Transfer to Wife.— 
Where defendant traded property for other land and 
fraudalently caused it to be taken in his wife’s name, it 
was immaterial that neither the third party nor his wife 
knew of the fraud.—Ahlering’s Ex’r v. Speckman, Ky., 
99 S. W. Rep. 973. 

95. GUARDIAN AND WaRD—Final Accounting.—Where 
the record of the allowance of a guardian’s account dis- 
closed that the only attempt to acquire jurisdiction of the 
ward’s estute was by posting notices which were not 
posted for the reqaisite period, it could not be presumed 
from a recital of due notice in the decree that other evi- 
dence was received to establish jurisdict on.—Livermore 
v. Ratti, Cal.,59 Pac. Rep. 427. 

96. GUARDIAN AND WARD - Jurisdiction of Court.—The 
relation of guardian and ward legally established bya 
court having jarisdiction of the person of the ward will 
in general be recognized by courts of other jurisdictions 
in proceedings relating to the custody of the ward’s 
person.—Jn re Croswell’s Petition, R. I., 66 Atl. Rep. 55. 

97. HOMESTEAD—Foreclosure of Mortgage.—In a suit to 
foreclose a mortgage ona homestead, the burden of 
proof that the mortgagor left no family surviving her, 
and that the homestead exemption had therefore term:- 
nated, held on the holder of the mortgage.— Hibernia 
Savings & Loan Soc. v. Hinz, Cal., 88 Pac. Rep. 730. 

98. HOMICIDE — Cross-examination of Accused.—Ac- 
cused on cross examination, having testified that he did 
not tell W he was going to kill his wife,the state was 
authorized to prove in rebuttal as original evidence, 
without laying a foundation, that accused had made such 
a statement to W.—Thomas v. State, Ala., 43 So. Rep. 371. 

99. HOMICIDE—Defenses,—One who was present whilea 
constable was making av arrest, but only went to his aid 
when he considered the officer was in danger, was not a 
trespasser until ordered off the premises by the owner. 
—State v. Williams, 8. Car. , 568. E. Rep. 783. 

100. HOMICIDE—Directing Verdict in Criminal Case.— 
Refasal of trial court to instruct jury to bring in a ver- 
dict of not guilty, in a homicide case on the theory that 
corpus delicti had not been proved, held not error.—Pero- 
vich v. United States, U. 8. 8. C., 27 Sup. Ot. Rep. 456. 

101. HUSBAND AND WIFE—Conveyance of Wife’s Es 
tate.—A conveyance by a husband and wife of the wife’s 
separate estate, intended as a mortgage to secure the 
husband’s debt, held absolutely void as a security by the 
wife for the husband’s debt and to convey notitle.— 
Harper v. T. N. Hays Co., Ala., 43 So. Rep. 360. 

102. INDIANS—Adoption into Tribe.—The regulation of 
the Department of the Interior, that the adoption of a 
person into anIndian tribe must be approved by the 
Indian office, held not beyond the power of that depart- 
ment, under Rev. St. U. 8. § 468 [U. 8S. Comp. St. 1901, p. 
262].—United States v. Hithcock, U.S. 8. C., 27 Sup. Ct. 
Rep. 423. 


103. INJUNCTION-—-Application Pendente Lite.—On an 
application for an injunction pendente vite, the court 
should grant or withhold the writ according to a balanc- 
ing of the inconvenience likely to be incurred by either 
party by the granting or refusal of such relief.—Williams 
v. Los Angeles Ry. Co., Cal., 89 Pac. Rep. 330. 


104. INJUNCTION—Property and Rights Protected.— 
The holder of a junior title who seeks the aid of a court 
of equity to protect his title against the holder of a senior 
title must aver and provethat he is a purchaser for 
value without notice.—Austin v. Union Paving & Con- 
tract- ing Co., Cal., 83 Pac. Rep. 731. 


105. JODGMENT—Effect on Posthumous Heir.—A child 
born after death of her father, and who, under Revisal 











1905, § 1556, Rule 7, inherits like the other chidren, held 
entitled to recover hr interest in lands sold in par- 
tition proceedings before her birth, to which she was in 
no way made a party.—Deal v. Sexton, N. Car., 56S. E, 
Rep. 691. 

106. JODGMENT—Equitable Relief.—A surety against 
whom judgment was takenon assurances of plaintiff 
that no claim would be made against him held entitled 
to have the judgment set aside.—Hall v Lockerman, 
Ga., 55 8. E. Rep. 759. 

107. JODGMENT—Want of Jurisdiction.—Court acting 
under erroneous belief that no actionhad been taken 
within a year and dismissing action, cannot set aside 
such judgment after the term or rule day equivalent to 
end of term without motion and notice and render judg 
ment by default.—Wetmore v. Karrick, U. 8.8. C., 27 
Sup. Ct. Rep. 434. 

108. LANDLORD AND TENANT — Defective Premises.— 
Where a landlord refused a tenant’s request for repairs 
on the letting of the premises, the obligation to repair 
included a coalhole, into which plaintiff subsequently 
fell, held to rest on the tenant.—Clapp Vv Donaldson, 
Mass., SON. E. Rep. 486 

109. LIBEL AND SLANDER—Burden of Proving —The 
burden of proving the publication of the alleged libel is 
on plaintiff, and proof that she received it from her hus- 
band, without showing how it came into his hands, is 
insufficient.—Buckwalter v. Gossow, Kan., 83 Pace, 
Rep. 742. 

110. LIBEL AND SLANDER—Questions for Jury —In 
slander, the jury may consider a subsequent repetition 
of the slanderous words in determining the presence of 
malice in speaking the words at the time charged in the 
declaration.—Cain v. Shutt, Md ,66 Atl. Rep. 24. 

lll. LIFE INSURANCE — Beneficiary in Life Policy.— 
Where insured did not chenge the beneficiary in his life 
policy as he was authorized to do, the interest of the 
beneficiary designated became vested on insured’s 
death.—Langdeau v. John Hancock Mut, Life Ins. Co., 
Mass., 80 N. E. Rep. 452. 

112, LIMITATION OF ACTIONS—Part Payment.—An in- 
dorsement on a note held admissible to repel the pre- 
sumption of the bar of limitations, on the party making 
the indorsement testifying that one of the joint makers 
ot the note made the payment to be credited on the note, 
—Scott v. Christenson, Oreg., 89 Pac. Rep. 376. 

113. LIMITATION OF ACTIONS—When Statute Begins to 
Run.—The state statute of limitations for removal of real 
property does not run in favorof railway company as 
against settler under the homestead act until patent has 
issued.—Northern Pac. Ry. Co. v. Slaght, U. 8.8. C.,27 
Sup. Ct. Rep. 446. 


114. MANDAMUS—Indian Allotments.—The Secretary of 
the Interior will not be compelled by mandamus to ap- 
prove the relator’s selection as aiopted member of 
Wichita tribe of certain lands ceded under the agreement 
of June 4, 1891, or ratified by Act March 2, 1895, ch. 188, 8 
Stat. 876, 895 897.—United States v. Hitchcock, U.S. 8.0, 
27 Sup. Ct. Rep. 423 


115. MANDAMUS—Subjects of Relief.—Before the writ 
of mandamus will issue to compel the county commit 
sioners toissue their warrant upon the treasurer to pay 
a debt, it must appear that the debt comes within the 
classes provided in the constitution for which the tax 
may be levied.—Brunson v. Caskie, Ga., 56 8S. E. Rep. 621, 


116. MASTER AND SERVANT—Assumed Risk.—The msk 
assumed by plaintiff in operating a heel shaving ma- 
chine ina shoe factory resulting from the veneering 
furnished being more or less hard held a risk which 
plaintiff assamed.—Loynes v. Goring R. Hall Co., Mass. 
SON E. Rep. 472. 

117. MASTER AND SERVANT—Assumption of Risk.—That 
arailroad employee while coupling a car not equipped 
with an automatic coupler, as required by Act March}, 
1893, ch. 196, §2, 27 Stat. 531[U. S. Comp. St. 1901, p. 3174), 
might miscalculate the height to which he might raise 
his head, held therisk which, under Section 8 of that 
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statute, he doesnot assume.—Schlemmer v. Buffalo, R. 
& P. Ry. Co., U. 8. 8. C., 27 Sup. Ct. Rep. 407. 

118, MASTER AND SERVANT—Injury to Servant. —Where 
aservant was injured by the breaking of a defective 
plank, whether the plank was the cause,or one of two 
causes, the master was liable.—Godfrey v. Illinois Cent. 
R. Co., La., 42 So. Rep. 571. 

118. MASTER AND SERVANT— Injuries to Servant.— 
Where servant was injured from dangerous condition of 
the place of work, negligence held imputable to master, 
though he had no actual knowledge of the danger.— 
King |v. Griffiths & Sprague Stevedoring Co., Wash., 88 
Pac. Rep. 759. 

120. MASTER AND SERVANT—Injuries to Servant.— 
Where plaintiff was injured by the fall of a trestle on 
which he was working, a plea alleging contributory neg- 
ligence in plaintiff’s failure to discover the dangerous 
condition of the trestle held fatally defective.—West 
Pratt Coal Co. v. Andrews, Ala., 48 So. Rep. 348. 

121. MASTER AND SERVANT—Master’s Knowledge of 
Defective Machinery.—Where a master knows of a de- 
fect in his machinery, the servant does not assume the 
risk by failing to give him notice of the same.—Southern 
Ry. Co. v. McGowan, Ala., 43 So. Rep. 378. 

122, MASTER AND SERVANT—Places of Work.—The doc- 
trine of assumption of obvious risks does not apply 
where a servant is ordered to do work out of the scope 
of his employment.—Oolitic Stone Co. of Indiana v. 
Ridge, Ind., 80 N. E. Rep. 441. 

123. MASTER AND SERVANT—Responsibility of Master. 
—Where a principal participates in the negligent act of 
his agent by directing the agent to do or perform the act, 
the principal isno longer guilty of negligence, but is 
gutly of anintentional or willful act.—Birmingham Ry., 
Light & Power Co. v. Randle, Ala., 43 So. Rep. 355. 

124. MORTGAGES—Lien.— Where it was the intent of the 
parties to an instrument that it should operate asa lien 
on certain land to secure the payment of money, equity 
will give it effect as an equitable mortgage, though it 
may fail as a mortgage in the conveyance of the legal 
title.—Courtner v. Etheredge, Ala.,43 So. Rep. 368. 

125. MUNICIPAL CORPORATIONS — Fraud.—Where two 
companies are bidders for a municipal contract, 
the mere fact that one company is called sub- 
sidiary to another company, and is controlled by the 
same interest, does not of itself show fraud.—Sawyer v. 
City of Pittsburg, Pa., 66 Atl. Rep. 86. 

126. MUNICIPAL CORPORATIONS—Ordinance .—An ordi- 
nance will not be set aside as unreasonable, but only for 
lack of power in municipality to pass it, or because of 
its unconstitutionality.—Town of Brunson v. Youmans, 
8S. Car.,56°.E. Rep. 651. 

127. NEGLIGENCE—Contributory Negligence.—Though 
one by his own negligence places himselfina place of 
danger, another may not wantonly injure him, and, if 
aware of the danger, must use ordinary care to avoid the 
injury, and is liable for a failure to do so.—Johnson v, 

Center, Cal.,88 Pac. Rep. 727. 

128. NEGLIGENCE —Fires.—If the owner of a building in 
flames not caused by his negligence owes any duty to an 
adjacent proprietor, it is only such duty as the exigen- 
cies of the particular case may require.—Beckham v. 
Seaboard Air Line Ry., Ga.,56S E. Rep. 638. 

129. NEGLIGENCE—Judgment.—In an action to recover 
for injuries due to defendants’ negligence, defendants 
can show, under a general denial, that the acts causing 
the injury were done by persons for whose negligence 
they were not liable.—Multnomah County v. Willamette 
Towing Co., Oreg., 89 Pac. Rep. 389. 

130. NEGLIGENGE—Master’s Liability.—A manufacturer 
of an emery wheel held not liable for injuries received 
by an employee of a buyer of the wheel by it bursting 
while theemployee was using it.—Lebourdais v. Vitri- 
fied Wheel Co , Mass., 80 N. E. Rep. 482. 


131. NEW TRIAL—Jury —The verdict of a jury cannot 
be impeached by an affidavit of counsel charging muis- 
conduct, where the source and time of receiving infor- 





mation of such misconduct was not stated .—Pittsburgh, 
C., C. & St. L. Ry. Co. v. Collins, Ind., 80 N. E. Rep. 415. 

182, NEW TRIAL—Postponement of Trial.—The remedy 
of a party taken by surprise at the testimony of a witness 
of the adverse party is by motion for a postponement of 
the trial.—Geter v. Central Coal Co., Ala., 43 So. Rep. 
367. 

133. PARTNERSHIP—Co-partners.—A partner buying the 
interest of his copartner, concealing the fact that he had 
givepv an option to another to buy at a much greater 
price, held required to account.—Finn v. Young, Wash., 
89 Puc. Rep. 400. 

134, PAYMENT—Place of Performance.—Where notes 
were given for the price of goods, held, that the contract 
was to be performed in this state, notwithstanding the 
notes were delivered to and accepted by the creditor in 
another state.—American Malting Co. v. Souther Brew- 
ing Co., Mass.,80 N. E. Rep. 526. 

1385 PHYSICIANS AND SURGEONS—Board of Examiners, 
—The board of dental examiners has the power to ascer- 
tain whether an applicant for registration was, in fact, 


engaged in the practice of his profession in the state ’ 


when the dental law went into effect.—Sherburne v. 
Board of Dental Examiners, Idaho, 88 Pac. Rep. 752. 

136. PRINCIPAL AND AGENT — Liability of Agent.—Ift 
agent makes notes in hisown name, and adds to his sig- 
nature the word “agent,” he will be liable as if the word 
“agent” was not added.—Burkhalter v. Perry & Brown, 
Ga., 568. E. Rep. 681. 

137. PRINCIPAL AND SURETY—Liability of Surety.—A 
bond conditioned that a contractor in constructing a 
public building would pay all charges made against him 
heid not to render the sureties liable to one who fur- 
nished material.—Smith v. Bowman, Utah, 88 Pac. Rep. 
687. 

138, RAILROADS—Expulsion of Passenger.—In an action 
by apassenger for wrongful expulsion from a train, 
an instruction using the term “short time” held properly 
excluded; ‘“‘a short time,” as used therein, being a rela- 
tive term, which might be either a reasonable time or 
not.—Seaboard Air Line Ry. v. Scarborough, Fla., 42 So. 
Rep. 706. 

139, RECEIVEkS—Continuing Business.—The power to 
continue business ofa bankrupt corporation through a 
receiver or trustee implies the power to make debts, to 
provide for their payment, and to borrow money for 
urgent necessities —Jn re Erie Lumber Co.,:-U. 8. D. C., 
8.D. Ga., 150 Fed Rep. 817. 

140. REFERENCE—Report of Referee.—Where the court 
has appointed a referee to take testimony and make 
findings of fact as to the book account of defendant, and 
aftcr the referee’s report and on the trial evidence of 
credits not contained in the books submitted and not re- 
ported upon, is admissible.—Morris v. Lemp, Idaho, 88 
Pac. Rep. 761. ; 

141. REMOVAL OF CAUSES—Questions of Fact.—A state 
court is without authority to try questions of fact arising 
upon a petition for removal, but must accept the facts 
alleged therein as true, and, if they are sufficient in law 
and a sufficient bond is filed, it is its duty to order the 
cause removed.—Shane v. Butte Electric Ry. Co., U. 8. 
C.C., D. Mont., 150 Fed. Rep. 801. 


142. SaLES—Contracts.—Where defendants contracted 
to deliver pur- ground Angostura tonka beans, the buyer 
and its receiver held not prejudiced by an acceptance of 
an adulterated article.—Neal & Binford v. Taylor, Va.,56 
S. E. Rep. 590. 


143, SALES—Remedies of Seller.— Where under a con- 
tract for the s ‘le of property, a definite part of the price 
was to be paid in other property, and the vendee fuiled 
to deliver such property, the vendor was entitled to re- 
cover such definite part of the price as a money‘demand. 
—Porter v. Brown, Ariz., 69 Pac. Rep. 408. 


144. SHIPPING—Liabilities of Vessels.- A charterer is 
not liable forthe acts of the officers and crew in the 
management of a vessel, where the master is employed 
by the owners, who furnish a full complementof men 
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and pay nearly all the expenses.—Multnomah County v. 
Willamette Towing Co., Oreg., 89 Pac. Rep. 389. 

145. STREET RAILROADS—Collision of Vehicle.—Where 
the driver of a vehicle about tocross the tracks of a street 
railway company drives so close to the track as to be hit 
by an approaching car while turning into the space be- 
tween the track and the curb in an endeavor to avoid the 
car, it constitutes contributory negligence.—McClelland 
v. Pittsburg Rys. Co., Pa., 66 Atl. Rep. 76. 

146, STREET RAILROADS—Injuries to Persons on Track. 
—In an action against a street railway for injuries to one 
strack by a car, it was noterror to fail to embody the 
“last-chance”’ doctrine in the instructions on contribu- 
tory negligence.—Duteau v. Seattle Electric Co., Wash., 
88 Pac. Rep. 755. 

147. STREET RAILROADS—Stop, Look and Listen. —A bi- 
cyclist approaching a street railway crossing at night held 
not bound to alight and look intently for approaching 
cars before attempting to cross, in order to relieve him 
self of the charge of negligence.—Indianapolis St. Ry. 
Co. v. Taylor, Ind ,80 N. K. Rep. 436. 

148, TENANCY IN COMMON—Notice of Change of Owner 
ship.— Where four persons own land as co tenants, and 
two of them agree upon a division of the land between 
themselves, no change in the title is effected, and a pos- 
session of one part of the land by one of the parties mak- 
ing the division is not adverse to his co tenants.—Court- 
ner v. Etheredge, Ala., 43 So. Rep. 368. 

149. TR1AL—General Verdict.—A general verdict pre- 
vails over special findings, if there could have been, un- 
der the issues, proof of any facts consistent with those 
specially found, sudicient to sustain the general verdict. 
—Oolitic Stone Co. of Indiana v. Ridge, Ind ,80N, EB. 
Rep. 441. a 

150. TRIAL—Remedies of Buyer.—A -buyer’s direction 
to the seller of bottles to be manufactured and delivered 
to deliver the buyer’s moulds to another maunfacturer 
held not a breach of the buyer's contract.—EKarnshaw vy. 
Whittemore, Mass.,80N KE. Rep. 520. ‘ 

151. TROVER AND CONVERSION—Action.—Corporation 
held entitled to recover for conversion of checks payable 
to it, and indorsed for it without authority by a sales- 
man.- Bium, Jr ’s Sonsv. Wipple, Mass, 80 N. E. Rep. 
501. 

152. TrRusTs—Equity.—Money or property contributed 
by his followers to the founder of a church, who is pro- 
fessedly engaged in extending and building up such 
church, cannot be claimed by him as his individual 
property, but is impressed with a trust which binds him 
as trustee to use it for such purpose, and such trust may 
be enforced in equity.—Holmes v. Dowie, U.S C.C., N. 
D. Ill., 148 Fed. Rep. 634. 

153. Trusts — Residuary Estate. — Where executors 
were directed to invest a fund sufficient to produce cer 
tain annuities, held, that the fund may be reduced us the 
annuitants die, and the excess be transferred to the resi- 
duary estate.—Griffen v. Keese, N. Y.,80 N. KE. Rep 367. 

154. Usury—What Constitutes A note given to settle 
an amount claimed to be due on a tax certificate, after- 
wards ascertained to be void, held not usn:ious, though 
the 3 per cent. penalty provided by statue is included 
in it.—Armijo v. Henry, N.M ,89 Pac. Rep. 305. 

155. VENDOR AND PURCHASER—Breach of Contract.— 
Where one contracts to sell certain land, and refuses to 
perform, the purchaser can recover as damages the dif- 
ference between the value of the land when the contract 
was broken and the contract price.—Mobley v. Lott, Ga., 
56S. KE. Rep 637. 

156. WATERS AND WATER COURSES—Appropriation of 
Water Rights.—An appropriation of water rights does 
not devest any prior riparian or appropriation right but 
is only good as against subsequent appropriators.— 
Dackworth v. Watsonville Water & Light Co., Cal., 89 
Pac. Rep. 333. 

157. WATERS AND WATER COURSES — Overflow from 
Ditch.—Where land is temporarily injured by the con- 
struction of a ditch by defendant, the owner is entitled 
to recover the amount necessary to repair the injury, 





with interest to the time of the trial—Young v. Exten- 
sion Ditch Vo., Idaho, 89 Pac. Rep. 296. 

158. WATERS AND WATER COURSES—Riparian Owner. 
—A riparian owner on the outlet of a lake on the termi- 
nation of the flow held to have no natural right to use the 
water standing in poels orin the lake at a point above 
his land.—Duckworth v. Watsonville Water & Light Co., 
Cal., 89 Pac. Rep. 328. 

159. WATERS AND WATER COURSES—Surface Waters.— 
A railroad company has no right to obstruct the flow of 
surface water by the construction of its embankment, to 
the injury of the higher landowner. — Alabama Great 
Southern R. Co. v. Prouty, Ala., 48 So. Rep. 352. 

160 WEraPONs—Concealment.—In a prosecution under 
Revisal 1905, § 3708, accused having testified that he had 
the pisto! in his pocket and that it was then hidden from 
view, his farther testimony that “he did not intend to 
conceal the pistol’ was inadmissible.—State v. Sim- 
mons, N. Car , 568. E. Rep. 701. 

161. WILLS—Amount and Duration of Annuity.— Where 
a testater charges his estate with the maintenance and 
support of his widow during her life, and later by decree 
a certain sum is ascertained as an allowance for the an- 
nual support of the widow, her right to such sum de- 
pends on her using it during her life.—Brown v. Cresap, 
W. Va., 568. E. Rep. 663. 

162. WILLS—Ovnstruction.— Where a willis capable of 
two interpretations, that one should be adopted which 
prefers those of the bleod of the testator to strangers.— 
In re Edie, 102 N. Y. Supp. 424. 

163. W1LLS—Contingent Conditions.—Where a will is 
contingent or conditional, and the contingency does not 
occur, its republication a few days before testator’s 
death iu the presence of witnesses relieved the will of 
the contingency expressed therein.—Jn re Forquer’s Es- 
tate, Pa ,66 Atl. Rep. 92. 

164. WILLS—Hligibility.—W here testator at the time of 
signing his will, though blind, was able to hear and 
speak, the signature of his will at his request by another, 
and the witnessing thereof, was valid.—Zn re Pickett’s 
Will, Oreg., 89 Pac. Rep. 377. 

165. WILLS—Life Estate.—Where testator devised his 
property to his wife for life, and provided that his two 
daughters should be supported from the income of the 
estate so long as they remained single or lived with their 
mother, the support of the daughters continued during 
the life estate only.—Rogers v. Highnote, Ga , 56 8. E. 
Rep. 93. 

166. WILLs—Residuary Clause.—General languagein a 
will giving legacies, followed by the usual residuary 
clause, will charge the legacies on the realty, where it 1s 
made to appear by extrinsic circumstances that this was 
the testator’s intention.—Irwin v. Teller, N. Y.,80 N. K. 
Rep. 376. 

167. WITNESSES—Common-Law Rule —The common- 
law rule has been changed in this state, and belief nei- 
ther ina Supreme Being nor in Divine punishment is 
requisite to the competence of a witness.—Clintun v. 
State, Fla.,43 So. Rep 312. 


168. WitTNESSKS—Cross Examination.—In a homicide 
trial held not error to permit the district attorney to 
cross-examine witnesses as to defendant’s reputation 
for peaceableness and quietness, and to limit such wit- 
nesses to eight.—People v. Wright, Cal., 89 Pac. Rep. 
364 

169. WITNESSES — Impeachment. — Though testimony 
may be proper to indirectly contradict the statement of a 
witness upon direct examination, yet such a purpose 
held too remote to sustain the testimony ; it being other- 
wise incompetent and of a character to be very influen- 
tial with the jury.—Loughlin v. Brassil, N. Y., 79 N. KE. 
Rep. 854. 

170. WITNESSES—Questions of Law.- A witness may be 
contradicted on a material matter, or may have made 
s'atements out of court inconsistent with his testimony 
without having knowingly and willfully testified falsely. 
—Godair v. Ham Nat. Bank, Ill., 80 N. E. Rep. 407, 
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